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Forged indorse- 
ment by party 
of same name, 


Every now and again a 
case arises where a draft, 
made payable to a named payee, falls 


into the hands of another person of the 
same name, who forges the indorsement 
of the real payee and negotiates or re- 


ceives payment of the draft. This spe- 
cies of fraud generally finds its basis in 
the circumstance that in many localities 
there are two or more persons of the 
same name, and when a letter with a 
draft is mailed to the payee, the envel- 
ope omitting his street address or box 
number, the postal officers, not having 
the gift of clairvoyance and being un- 
able to tell which person of that name 
the sender intended, are just as apt to 
deliver it to another person of the 
same name, as to the real addres- 
see. Then, if the receiver is un- 
able to withstand the temptation, a 
golden opportunity presents itself. 
Known in the locality by that name, he 
has little difficulty in obtaining identifi- 
cation at the bank, and receiving pay- 
ment upon indorsing the draft; or in 
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having it cashed outside by some money 
dealer. 

Uncle Sam is readily forgiven the 
consequences of such a wrongful deliv- 
ery for which, in fact, he is in nowise to 
blame, but no such happy result falls to 
the lot of the bank which has cashed the 
draft for the forger, The courts uni- 
formly hold an indorsement by a party 
of the same name as, but not by the in- 
tended, payee, a forgery,and the drawee 
bank which pays such a draft, although 
no more in fault than the postal authori- 
ties, is nevertheless not excused from 
the consequences. It has paid on a 
forgery and, if it is drawee, it cannot 
charge the amount to the drawer of the 
draft; if an outside bank, it cannot com- 
pel payment from either drawee or 
drawer. In practice, banks generally 
protect themselves by requiring the per- 
son identifying the holder of the draft or 
ostensible payee, to indorse it, then, if 
the indorsement turns out spurious, they 
have a responsible indorser to fall back 
upon. This rule of law that an indorse- 
ment of a check or draft by one not the 
payee, but another person of the same 
name, is a forgery, and gives no title or 
rights therein to the bank or person 
giving cash therefor to the forger, is 
well known in banking circles. 

We publish in this number an inter- 
esting decision by the Supreme Court 
of Illinois in which the same rule is ap> 
plied where a draft, intended to be made 
payable to George ‘‘P” Bent, was drawn 
to George ‘‘A” Bent, by mistake. Ad- 
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dressed and mailed to “George A, Bent” 
it was received by a person of that name, 
indorsed by him and sold for value. The 
indorsement is held a forgery, or 
spurious, and the purchaser without 
title or right to collect from the drawee. 
The court says the same rule that in- 
dorsement by another of the same name 
is a forgery, applies, because the law does 
not regard the middle initial letter as a 
part of a person’s name, but only recog- 
nizes one Christian name of a party. 
The purchaser, who was defeated in 
court in his attempt to recover of the 
drawee, asserted a right of action 
against the Iowa bank which drew the 
draft, for negligence, because of its 
carelessness in not inserting the proper 
name of the payee in the draft, and ad- 
dressing to the wrong ferson. But, 


however much this action contributed 
to the loss, where is the privity of con- 
tract between the two, upon which such 


an action can be based? 

Cases of this character, indicative of 
a leakage in the bank exchange busi. 
ness, would find a remedy, or be min- 
imized, if drawers of drafts,sent through 
the mail, would be more careful in 
specifying the exact street or box ad- 
dress, of the addressee, or in whose care 
the envelope should be delivered. 


Broker’s liability 
for bank funds 
used as margin. 


The business of buying 
and selling upon commis- 
sion on the exchanges, is not without its 
perils, How often does the broker, who 
has received moneys from his customer 
by way of margin and finally settled the 
account on the basis of the money re- 
ceived, find himself compelled, to his 
sorrow, to refund and lose the amount 
to some estate or fund of which the cus- 
tomer has been an agent, trustee, ex- 
ecutor or the like, under a judgment of 


of inquiry. 
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court, to the effect that the margins 
were trust moneys, and were pledged 
under such circumstances as to charge 
the broker with notice? We recently 
published a case where a firm of New 
York stock brokers were held liable to 
an estate for moneys paid them by the 
executor on individual speculations; and 
these cases are of late finding such fre- 
quent repetition that brokers will, in 
course of time, have the ‘‘beware of 
trust money” doctrine so hammered into 
them by bitter experience that they will 
scrutinize, much more closely than they 
now do, all those forms of payment by 
customers holding some fiduciary re- 
lation to others, calculated to arouse 
suspicion or charge them with the duty 
The broker, in short, to in- 
sure his own safety, must transform him- 
self into an animated interrogation 
point, concerning all payments of this 
nature, 

A notable case has recently come be- 
fore the Federal Court in Illinois (Beard 
v. Milmine, U.S. Circuit Court, N. D. 
Ill.) showing the urgent necessity that 
brokers should develop this matter of 
inquiry, which we will briefly review in 
this connection. 

In this case, a firm of commission 
merchants on the Chicago Board of 
Trade have been mulcted in a large 
amount, at suit of the receiver of a bank 
for moneys of the bank, taken by its 
president, paid over to the brokers as 
margins on speculative ventures, and 
lost. For ten years, it seems, the pres- 
ident of the First National Bank of Pella, 
Iowa, conducted a series of speculative 
transactions in futures on the Board of 
Trade, through these commission mer- 
chants, occasionally yielding some prof- 
its, but more frequently losses, the gen- 
eral course of the speculation being un- 
favorable. To ‘‘protect” the brokers 
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from losses he put up margins from time 
to time, which were in reality the funds 
of the bank, and which were all paid by 
checks of the bank on its Chicago cor- 
respondent, signed in the following 
form: 
‘*First National Bank of Pella, 
by E. R. Cassatt, President.” 

In short, Cassatt was taking the 
moneys of the bank and using them in 
payment of his private margins in board 
of trade speculation; and these defalca- 
tions he concealed by means of forged, 
spurious and other fictitious notes, which 
he put into the bank. 

The inevitable bank smash ultimately 
resulted, receiver succeeded president, 
and recovery of -all these moneys thus 
paid away by the president was sought 
from the Chicago commission men. Did 
the margin payments ‘‘protect” the 
brokers? The court, through District 
Judge Grosscup, renders a decision 
holding them liable, and the opinion we 
may usefully quote from at length, as 
illustrating the perils to brokers in con- 
ducting this class of business for cus- 
tomers who are ‘‘fiduciaries,”” and the 
duty which their position and calling 
entails, of investigating the ownership 
of moneys paid as margin, when coming 
to them under circumstances indicating 
a possible, or probable, trust character. 

The court states the law thus: “When 
in violation of his right, an agent makes 
an appropriation of his principal’s 
money, and turns it over to a third per- 
son, the principal may recover from the 
third person the money so appropriated, 
unless the third person is a bona fide 
holder for value and without not:ce. The 
principal question, therefore, is whether 
the findings of fact show that the de- 
fendants (commission merchants) are 
chargeable with notice of Cassatt’s mis— 
appropriation,” 
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The court, before answering this 
question, distinguishes transactions in 
futures that are purely speculative, from 
ordinary business transactions, and pro- 
nounces the following severe animad- 
version upon the former class: 


**There is, in these transactions, no in- 
vestment of money in anything tangible 
—in any property of supposedly equiva- 
lent value—that remains when the deal 
is ended. If atrader in ordinary pur- 
suits meets misfortune, or becomes in- 
volved, something usually remains of 
his investment. Unless his fortune be 
entirely swept away or he be dishonest, 
there is an estate. But the speculator, 
investing his money in margins, invests, 
practically, in nothing but a turn in the 
market. If he meet misfortune, nothing 
remains. Itis essentially putting his 
money into aturn of chance. The ef- 
fect upon the man, of transactions so 
radical in their money outcome has come 
to be notable. Transactions of this 
kind are, indeed, separated very nar- 
rowly, if at all, from gambling, pure end 
simple. Both feed upon the same human 
propensity, and both lead to the same 
result. Each is an attempt, by the ex- 
ercise of wit, to get what another is ex- 
pected, by the want of wit, to lose. 
Both lead up to false notions of wealth 
accumulation. Both bring on the loss 
of mental equipoise. Each fills its par- 
ticipant with a dangerous character of 
excitement—often a radical and desper- 
ate aggressiveness. No one knows these 
things better than the brokers them- 
selves. They see now and then instances 
of men, pressed for margins, losing all 
sense of what is theirown and what is 
another’s. They witness, as well as the 
public, that almost unaccountable sub- 
mergence of judgment and sense, under 
the effect of which trust funds are mis- 
appropriated and bank funds embezzled 
by those who have, at the time, no 
thought of not eventually making good 
the loss. They, as well as the public, 
know how quickly crime, thus secretly 
begun under the radiance of hope, soon 
expands into the daring of despair. 
They have seen, in nearly every com- 
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munity, men press eagerly towards these 
rainbows of fortune only to fall quickly 
into disgrace and a prison. These im- 
pressive lessons are a part of the history 
of every considerable community. In- 
stinctively we shudder for him who loves 
speculation, and can find the means of 
feeding that love in access to the moneys 
of another.” 


This portrayal of the unnatural 
and vicious character of speculative 
transactions in futures and their degrad- 
ing and moral-weakening effect upon 
the speculator, the statement of the fact 
that the broker fully appreciates this, 
and the implication therefrom that he is 
therefore bound to regard such a spec- 
ulative customer with suspicion, be on 
his guard as to the source of his margin 
payments and, at his peril, be keenly 
alert for any evidence of breach of trust 
or wrongdoing, is followed by a discus- 
sion of the responsibility of the brokers 
in the case at hand. The court says: 


“Cassatt was a banker, so far as the 
record discloses, without means of his 
own. Through ten years he had, to 
the knowledge of defendants, poured a 
steady stream of margins into his deals 
on the board of trade. Whence did the 
money come? How was it recruited? 
Why should this losing, almost desper- 
ate, play against ill fortune keep on? 
No real friend of Cassatt, who knew his 
opportunities in lowa, and his practices 
in Chicago, would have been without 
painful apprehension. No depositor in 
the Pella bank, coming into a knowledge 
such as the defendants had, would have 
det a day go before withdrawing his de- 
posit. Ne stockholder would have failed 
to institute instant and thorough inves- 
tigation. The facts known to these de- 
fendants would, if communicated to the 
world, have put every intelligent man, 
interested in Cassatt’s pecuniary con- 
dition, upon inquiry. They would have, 
intuitively, marked him out as a man in 
peril. Inquiry, in the situation of the 
defendants, was a moral duty. In their 
omission to perform that duty they pro- 
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ceeded at their peril. Neglect, in such 
a case, is followed by all the conse- 
quences of bad faith.” 


In closing, the court publishes a de- 
fense of the board of trade and legiti- 
mate dealings therein, saying: 


‘‘These marts of trade are in many 
respects greatly beneficial to the inter- 
ests of mankind. They balance, like the 
governor of an engine, the otherwise 
erratic course of prices. They focus 
intelligence from all lands, and the 
prospects for the whole year, by bring- 
ing together minds trained to weigh 
such intelligence and to forecast the 
prospects. They tend to steady the 
markets more nearly to their right level 
than if left to chance or unhindered 
manipulation. Nor are the purchase 
and sale of futures intrinsically wrong. 
They are the means of bringing about 
those stable and steadying results, But 
the tendencies and excesses of human 
nature—its susceptibility to warp in the 
fierce heat of excitement or distress— 
are facts to be heeded by the broker as 
well as by the public. He may not close 
his eyes to probabilities, or even strong 
possibilities, that are patent to the rest 
of mankind. If hedoes, the law rightly 
makes him accountable to those who 
thereby innocently suffer.” 


A point concern- 
ing indorsed certi- 
ficates of deposit. 


A question of consider- 
able practical impor- 
tance to the commercial world has come 
up for decision, for the first time, in 
Oregon, It relates to the liability of 
indorsers on certificates of deposit of 
suspended banks, more particularly in- 
volving the sufficiency of the demand of 
payment necessary to hold them liable, 
When a bank fails, it generally has out- 
standing, among other liabilities, more 
or less of an amount of certificates of de- 
posit, unmatured at the time of suspen- 
sion, many of which have been indorsed 
and transferred by their original hold- 
ers to other purchasers. The bank is 
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no longer capable of making full pay- 
ment, and the chief concern of the hold- 
er, that he may come out whole, is to 
preserve the liability of, and collect the 
money from, the original, or prior in- 
dorsers. To do this, due demand of 
payment must be made at maturity and 
notice of nonpayment must be given, 
In complying with this legal require- 
ment, the holder may naturally suppose 
that a demand upon the bank’s receiver 
who is in charge of the assets, is the 
proper and legally sufficient thing to do. 
But it is just here that he may be in 
error and lose his recourse, for the Su- 
preme Court of Oregon in a case where- 
in a bank failed and demand of payment 
of its certificate of deposit was made 
upon its receiver pendente lite, decides, 
after careful consideration, that such a 
demand is insufficient to hold the indor- 
ser. 

The decision rendered, as will be seen 


by reference to the court’s opinion, is of 


a negative character. The court does 
not point out what the holder is to do 
when confronted with a closed bank, 
officers no longer there, and a receiver 
in charge of the assets pending legal 
proceedings, but merely tells him that 
the character of demand, seemingly 
most natural under the circumstances, 
is not sufficient. The decision therefore, 
does not afford a guide to holders of 
maturing paper of insolvent banks,as to 
just how, and where, and upon what in- 
dividual, demand must be madeto hold 
the indorser, but is merely useful as a 
warning that demand upon the receiver 
is not, of itself, sufficient. Of course 
the general rule is that demand must be 
made upon the maker of a note, and his 
insolvency and assignment does not ex- 
cuse it, but how is demand to be made 
where the maker is a bank whose officers, 
upon whom a demand, ordinarily,would 
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be sufficient, are no longer officiating, 
and whose sole visible representative is 
the receiver in charge? 

The question of the requisites of a 
sufficient demand in such cases is one 
which is destined to arise with more or 
less frequency ia actual practice, and it 
should be studied with care. We think 
the question whether demand upon a 
bank’s receiver is, or not, sufficient to 
hold indorsers of its paper a very close 
one; but refrain from discussing it, 
merely bringing this new decision to the 
attention of our readers as a matter of 
information necessary to be taken into 
account, 


National Bank 
Shipping Wheat 
for Owner. 


Many are the ways in 
which the banks of the 
country assist in the movement of the 
crops. Most generally they advance 
the money to the shipper, taking his 
draft upon the consignee and bill of 
lading for the grain, for which later, 
they are reimbursed. In the November 
Journal it will be remembered we pub- 
lished an important decision announc- 
ing a new principle of liability of banks, 
which cashed drafts with bills of lading 
attached, and collected same of the con- 
signee, as guarantor to him of the terms 
of the contract of shipment. 

In this number we publish a decision 
by the Supreme Court of Minnesota 
illustrating another method, in which 
the banks sometimes assist in crop move- 
ments, namely, a shipment of wheat for 
the owners in the name of the bank, 
collection of the proceeds and payment 
thereof to the owners. An operation of 
this nature, conducted by a national 
bank in the Northwest, gets into court 
because of the mistake of the cashier of 
the bank in confusing two such ship- 
ments, and paying over to owner No. 1 
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money in reality collected for owner 
No. 2. The decision involves the power 
of national banks to conduct such oper- 
ations and the liability of the bank to 
the owner, whose money has been mis- 
takenly paid away to another. The case 
in brief was this:— 

The cashier shipped to Duluth in the 
name of the bank a carload of wheat 
for sale on account of the owner, F. 
This wheat was sold but never paid for, 
the bank upon which the purchaser 


checked for the price, having failed be- © 


fore presentment of the check. Very 
shortly after the first shipment the cash- 
ier also shipped to Duluth, in the name 
of the bank, another carload of wheat, 
for sale on account of the owner, L. 
This wheat was sold and paid for, but 
the cashier, assuming the money was 
the proceeds of the first carload, paid it 
over toF, instead of L, the cashier alone 
being responsible for the mistake. 

L, thereupon sued the bank, which 
sought to escape liability by maintain- 
ing that a national bank had no power 
to conduct such operations, and the 
cashier no authority so to do, in its be- 
half; hence, the bank, as a corporation, 
could not be held liable for any such 
mistake. 

The court, while agreeing with the 
proposition as to the bank’s lack of pow- 
er to conduct such a transaction, never- 
theless holds it liable on the theory that 
the money of L, having been received 
by the bank, it became accountable to 
L therefor; and the fact that the cash- 
ier, without L’s fault, paid over such 
money to the wrong party, in no way 
relieves the bank from such accounta— 
bility, 





In the October Jour- 
nal we published an 
describ- 


The Torrens Law 
in Massachusetts, 


article by William Hanhart, 
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ing the new system of land titles which 
had recently been enacted by the Legis- 
lature of Massachusetts. In this con- 
nection the following press dispatch, 
describing the proceedings at the first 
session of the Land Court in Boston, 
under this new law, may be of inter- 
est. 


‘*Boston, Dec. 5.—The first session 
of the first Land Court for the registra- 
tion of titles under the Torrens system 
in the United States was held this morn- 
ing in the new court room in the Tre- 
mont building. The court passed upon 
two petitions for a registered title. As 
the petitions were uncontested, the pro- 
ceedings in themselves were of little in- 
terest, but the event is important as 
marking the first decrees under a system 
which is a radical departure from meth- 
ods heretofore employed in this State. 
Each of the titles concerned had gone 
through the following stages: 

First—An application for registration 
was made by the person asserting own- 
ership of the fee; this was accom—- 
panied by plans of the land and all the 
data in regard to the title in the posses- 
sion of the applicant. 

Second—The title, with all the papers 
relating thereto, was submitted toan 
attorney for an examination of the most 
thorough and searching character pos- 
sible. 

Third—The title examiner reported 
favorably on the application, 

Fourth—A date was set for the hear- 
ing, an advertisement published in a 
newspaper, and notice sent to all per- 
sons known to have a possible interest, 

Fifth—The case came into court and 
the decree was entered. 

There is one more stage; a certificate 
of title will be issued to the applicant 
stating that he is the owner of the prop- 
erty, with or without incumbrances, as 
the case may be. 

The Torrens system of land transfer, 
in brief, provides for a determination of 
a title by a court of record, the grant- 
ing of a certificate of title good against 
all the world, and the subsequent trans- 
fer of property by the cancellation of 
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the old certificate and the issuance of a 
new one. Its objects are certainty, sim- 
plicity and economy in the transfer of 
land.” 


A Sytsem tor Clearing 
New England Checks. 


Boston Clearing House Association, held 
on December 7th, it was resolved: 

‘*That it is the sentiment of this as- 
sociation that a system for clearing New 
England checks shall be established at 
once.” 

A committee of seven were appointed 
to formulate a plan tocarry out this res- 
olution and report to the association. 
A plan is now under consideration by 
the committee, but as they may not 
adopt it in its entirety, its publication 
now would be premature. There is every 
reason, however, to suppose that not 
only this committee, but a majority of 
the Boston banks mean business, and 
that some plan will be put into opera- 
tion before long by way of reform in 
collecting country items. The matter 
has been agitated for the past six months, 
and the fact that 42 of the Boston banks 
have signed a petition to have some 
method adopted, looks as though they 
recognized the fact that the time had 
come for action. Concerning the plan 
under consideration, a well-known bank 
man in Boston writes: 

‘*We are confident that the plan will 
be adopted, and when once in running 
order all will see the benefits to be de- 
rived, and will regret that it was not 
adopted years ago. Consolidation of 
banks is favorable to the scheme, as all 
the large banks, with one or two excep- 
tions, indorse it. We propose, should 


At a meeting of the 


any city bank decline to come in, to 
have the Clearing House represent that 
bank, and we will collect checks that 
they decline to, the expense to be paid 
pro rata, according to business. 


We 
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think we have the matter in such shape 
as will commend itself to all interested, 
We apprehend some difficulty in getting 
all the foreign banks into line, but 
peaceably if we can, forcibly if we 
must,” 

The writer further says that the at- 
tention of the promoters of this plan 
will next be turned to New York City, 
and the fact of its prospective adoption 
in the metropolis will tend to show such 
of the banks throughout New England 
who may not favor the movement, that 
New York cannot give them better 
terms. . 

We trust to be able to record in the 
1899 volume of the BankinG Law Jour- 
NAL the adoption and operation of a 
practicable plan of clearing country 
checks, both in Boston and New York, 


We publish this number the 
main portions of Mr. H. H. 
Gardner's address on Cattle Paper, de- 
livered before the Kansas Bankers’ Con- 
vention last October, giving an expert 
and detailed description of the legiti- 
mate side of the cattle loan business, 
but uttering a warning and calling a 
halt upon the reckless and indiscrimi- 
nate loaping upon cattle paper, by 
commission men at a distance, who do 
not have the advantages of the local 
banker in judging as to the value of the 
security taken. It was but a month 
after the delivery of this address that 
Mr. Gardner's prophetic utterances 
were fulfilled in the failure and flight of 
Grant G. Gillette,the millionaire cattle 
dealer of Woodbine, Kan , leaving out- 
standing in the hands of Kansas City 
commission houses, cattle paper liabi- 
lities exceeding one million dollars. 
Doubtless, there will be more transac- 
tions of the same kind come to light 


Catile Paper 
in Kansas. 
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later, but in smaller deals. Mr. Gard- 
ner in his address says: 

*‘The effect of such reckless loaning 
is not far off, and the home banker, I 
predict, in another year, will have his 
local field more to himself than in the 
past two years.” 

The first part of this prediction has 
already largely been verified; and 
doubtless, as said, the business of loan- 
ing money on cattle security will here 
after be more largely left to the local 
banker, who is on the spot, and knows 
what he is about. 


There is aconflict of law 
among the States as to 
the binding effect of verbal acceptances. 
In many States statutory provisions ex- 
ist requiring that acceptances of bills of 
exchange or drafts by the drawee must 
be in writing in order to be of validity; 
but in other States the rule of commer- 
cial law existsthat acceptances of drafts 
by the drawees orally are binding and 
effectual. 

The preferable rule, from the commer- 
cial point of view, is the one requiring 
acceptances to be in writing; for the 
fact of acceptance is thus evidenced be- 
yond dispute, and not left to the uncer- 
tain result of, many times, conflicting 
testimony. 

In this number we publish a decision 
of the Supreme Court of Oregon, which 
well illustrates the superior benefits of 
the written-acceptance rule. A draws 
on B, who is debtor of A, forthe amount 
due, in favor of C, B orally accepts the 
draft, but never pays it. Thereafter 
A sues B for the debt, and B answers 
that he is no longer debtor thereupon to 


Verbal 
Acceptances. 
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A, but his sole obligation is as acceptor 
of the draft in whomsoever hands it may 
be. But as the statute of Oregon re- 
quires acceptances to be in writing the 
decision is that no liability was incurred 
by B upon his verbal acceptance, and he 
remained liable to A upon the original 
debt. Had the law been to the con- 
trary, that a verbal acceptance was valid, 
then, it would render recourse upon B 
much more difficult. If unscrupulous, 
he might deny the acceptance to escape 
liability to the holder of the draft; or 
he might affirm it if sued by the credi- 
tor upon the original debt; in either 
event making it more difficult to pin the 
debtor down to a definite liability to 
either one or the other. 


Computing in- 
terest at 30days 
to month. 


One of the points to be 
noted in the decision of 
the Supreme Court of Iowa in Talbot v. 
First National Bank, published in this 
number, is that the court expresses the 
view that the custom of banks to com- 
pute interest on the commercial basis of 
30 days to the month, or 360 days to 
the year, is without the sanction of law, 
and illegal; and where it results in the 
bank’s receiving a higher rate of inter- 
est than the law allows, the bank will 
be subject to the penalty of usury. The 
decision in the case did not turn upon 
this point, so that the proposition ad- 
vanced may be regarded as more the 
expression of the court’s opinion of the 
law than the actual establishment of a 
rule of law, decisive of the case before 
it; but the custom of banks to calculate 
interest by this method is so widespread 
that the view of the Iowa court upon 
the subject is worthy of attention, 
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THE MATURITY OF DEMAND NOTES UNDER THE NEGOTIABLE 
INSTRUMENTS LAW. 


Is the Negotiable Instruments Law 
conducive to certainty in its provisions 
concerning the maturity of demand 
notes? Will it be given the same con- 
struction and operation in every State in 
which enacted, or will this particular 
provision be open to conflicting con- 
structions by the State courts, with the 
practical result that, instead of uniform- 
ity, there will be differing periods of 
time declared in different States as to 
when such a note is deemed overdue, 
and when presentment thereof must be 
made to hold indorsers? 

Before the enactment of the Negotia- 
ble Instruments Law in any of the States, 
one of the most befogged rules of com- 
mercial law was as to the time of ma- 
turity and presentment of a promissory 
note payable on demand. . 

The commercial need for certainty 
and definiteness in this regard was great, 
for many instruments of this character 
bore indorsements, contingent on due 
presentment at maturity, and it was 
necessary for the holder to have knowl- 
edge of the precise day he should de- 
mand payment of the maker, in order 
to hold the indorser liable in the event 
of non-payment, 

The rule of the common law, applied 


to such instruments, was that present— 


ment must be made within “‘a reasonable 
time,” but this term, receiving conflict- 
ing judicial construction in different 
States, was given an elasticity extend- 
ing from one or two days on the one 
hand to the entire period of the statute 
of limitations on the other. In New 
York, for example, the view was taken 
that a maker would not execute his note 


payable on demand if immediate pre- 
sentment and payment were contem- 
plated, but would pay the money at 
once; hence the rule was evolved that 
such a note was a continuing security, 
not due until demanded, the indorser 
remaining liable thereon until actual 
demand. And this rule has ob- 
tained in other States. But in still 
others the strict terms of the instru- 
ment have been looked to, and speedy 
presentment has been deemed essential 
to preserve recourse upon the indorsers. 
This contrary view may be illustrated 
by the early decision of the Supreme 
Court of California in Keys v. Fenster- 
maker, 24 Cal. 331, wherein the court 
ruled in accordance with the following 
language in its opinion: 

“In order to charge an indorser of a 
note payable on demand presentment 
must be made withina reasonable time. 
What is a reasonable time must of 
necessity depend ina great measure upon 
the facts of each particular case, and 
cannot be determined by any fixed rules 
of law. In the present case the demand 
was made in about two weeks after the 
note came into the hands of the plaintiff. 
No reason is shown why the demand was 
not made sooner, and, in the absence of 
any reason justifying it we are inclined 
to think that a delay of two weeks is 
unreasonable.” The 
cordingly discharged. 

These conflicting conceptions of the 
‘*reasonable time” of maturity of a de- 
mand note, and of when—earlier or 
later—presentment is necessary to hold 
the indorser, have been given utterance 
and been proclaimed as rules in a num- 


indorser was ac— 
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ber of the States of the Union, to the 
bewilderment and dismay of parties 
holding such class of paper, especially 
when payable in a foreign State. The 
‘‘reasonable time’ rule has been the 
banker’s bugbear, owing to its indefi- 
niteness and elasticity of construction. 
To quote the language of Mr. Daniel 
(§ 604 Neg. Instr.): 

“But within what time a demand note 
must be presented to preserve the lia- 
bility of the indorsers is a problem 
which has puzzled courts and juries no 
little, And an eminent jurist has said 
in respect to the time within which it is 
necessary to present for payment a note 
payable on demand in order to charge 
an indorser that ‘it depends upon so 
many circumstances to determine what 
is a reasonable time in a particular case, 
that one decision goes but little way in 
establishing a precedent for another.’”’ 

The indefiniteness and uncertainty of 
this rule became so irksome to commer- 
cial interests in a number of the States 
that legislation was finally enacted on 
this special subject, with the object of 
supplanting the uncertain ‘‘reasonable 
time” rule of the common law by a cer- 
tain statutory period governing the ma- 
turity of demand notes. Thus in Cali- 
fornia, Connecticut and Minnesota a 
statutory period of ‘‘four months” was 
enacted, while in Massachusetts and 
Vermont demand notes were declared 
overdue in sixty days. 


Now comes the Negotiable Instru- ° 


ments Law, enacted in seven States, 
among them Connecticut and Massachu- 
setts, and provides ($131), ‘‘Where it 
(the instrument) is payable on demand, 
presentment must be made within a 
reasonable time after its issue,” etc., and 
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($4), ‘in determining what is a reason— 
able time, or an unreasonable time, regard 
is to be had to the nature of the instru- 
ment, the usage of trade or business (if 
any) with respect to such instruments 
and the facts of the particular case.” 

This particular provision adopts the 
uncertain ‘‘reasonable time” rule of the 
common law, and we cannot perceive 
why such statutory “reasonable time” of 
maturity will not be as susceptible to 
conflicting constructions in the different 
States in which the Negotiable Instru- 
ments Law prevails as the common law 
‘*reasonable time” rule has been. If so, 
there will be no interstate uniformity of 
rule upon this particular point, so need- 
ful in the practice of banking. Especially 
in the States of Connecticut and Mas- 
sachusetts it would seem that the im- 
proved rule, establishing by statutory 
enactment a certain time of maturity, 
has been swept away and supplanted by 
the old, obnoxious common law rule, 
which the repealed statutes were enacted 
to banish from those States. We would 
like to publish the opinions of bankers 
in those States as to whether, in this 
particular, the Negotiable Instruments 
Law is not a retrogression? We are not 
attacking the general scope, policy and 
effect of the Negotiable Instruments 
Law which, as a whole, we consider will 
be a beneficial reform of the old non- 
uniform body of commercial law; but 
whenever particular provisions of the 
law seem open to criticism we deem it 
wise to bring them to the light and test 
of discussion. If our views upon this 
subject are thought by any of our read- 
ers to call for dissent, the pages of the 
Journal are open to any champion of the 
law to refute them. 
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CASHING CHECKS FOR AGENTS. 


An agent empowered to collect accounts and receive money and checks payable to his princi- 
pal, has no authority to indorse the checks—How some bankers suffer losses through cashing 
checks in ignorance of this rule—Repeated warnings in the BANKING LAw JouRNAL. 


We desire tobring to the attention of 
bankers the report in this number of the 
decision of the Supreme Court of Min- 
nesota in Deering v. Kelso, adjudging 
that a firm of Minnesota bankers must 
make second payment of a check drawn 
upon them tothe payee thereof, because 
their first payment of the check to the 
payee’s agent, upon indorsement of the 
payee’s name by the latter, who had au- 
thority to collect the account for which 
the check was given, was unauthorized 
and improper. 

There has been, in the past, much 
misconception of the law in matters of 
this kind by country bankers. Many 
have supposed that if a traveling agent 
has authority to collect an account, and 
instead of receiving money takes a check 
payable to his principal, he has a right 
to himself indorse it in the principal's 
name, and collect it. The point fre- 
quently arises because many traveling 
salesmen for business houses are au- 
thorized to collect accounts as well as to 
sell goods, and when they receive a 
check in payment, made payable totheir 
house, they often indorse and present it 
to the local bank to have cashed—if 
drawn on a local bank presenting it to 
the drawee for payment; if on a distant 
bank, asking the local bank to purchase 
and forward, It has been asserted, but 
never legally established, that there is a 
usage and custom of drummers who are 
employed to collect and receipt bills 
and accounts, to indorse the names of 
their principals to checks received in 
payment of goods; and certain it is that 
many country bankers have had the im- 


pression that it is safe and all right to 
cash checks so indorsed. 

In the year 1893 (see Journal of Feb- 
ruary 15; 8 B. L. J. 129, 140) we first 
published a decision which dislodged 
this impression in the minds of many of 
our readers. In that case, the National 
Bank of McMinnville, Tenn., upon 
which a check was drawn payable to a 
Nashville house, paid it to a traveling 
salesman of the house upon his indorse- 
ment of the firm name, per his own. 
The salesman had authority to collect 
accounts and receive money and checks: 
payable to the order of his principal, 
and the check in question was given in 
payment of an account. The salesman 
absconded and failed to pay over the 
money to the Nashville house, which 
thereupon brought an action against the 
McMinnville bank for the amount of the 
check, At the trial of the case, several 
drummers were examined as witnesses 
for the ‘bank, and a majority of them 
testified, with some qualification, that it 
was the usage and custom of traveling 
salesmen and drummers, who are em- 
ployed to collect and receipt bills and 
accounts, to indorse the names of their 
principals to checks received in payment 
of goods. Thetrial court took the view 
that the agent had authority to indorse 
and collect the check, and it gave judg- 
ment for the bank. The supreme court 
of Tennessee, however, reversed the de- 
cree. It held that a commercial travel- 
er, employed to sell and take orders for 
goods, to collect accounts and receive 
money and checks payable to the order 
of his principal, is not by implication 
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authorized to indorse his principal's 
name on the checks; that the usage or 
custom to the contrary was not sufficient- 
ly proven, ‘‘nor do we intimate an opin- 
ion that such a power can be inferred 
from usage or by implication;” hence, a 
bank paying a check on such an indorse- 
ment will be responsible and must pay 
che same again to the principal. 

That this decision was contrary to 
what many bankers had theretofore sup- 
posed, and shed a new light upon the 
practice of cashing checks so indorsed, 
showing the danger thereof, was dis- 
closed in correspondence of bankers sent 
to the Journal at the time the decision 
was rendered. Among others, the fol- 
lowing letter from the vice-president of 
a national bank in lowa, which will be 
found published in the Journal of March 
15, 1893 (8 B. L. J. 246), istypical. The 
writer says: 

“In the Journal of February i5th, we 


notice with great interest the case of 
Jackson et al. v. Bank of McMinnville, 
page 140, and must confess are much 
surprised at the reversion of the former 


trial. It seems to me that the plaintiffs 
having authorized their salesman, Gib- 
son, the right to collect accounts for 
them, it would have been all right for 
Meadows to have paid Gibson currency 
in settlement of plaintiffs’ claim and if 
he had failed toaccount to his principals 
for said collection, the plaintiffs would 
have had noclaim upon Meadows. Now, 
I cannot see how plaintiffs are more in- 
jured by Meadows giving check on bank 
payable to order of plaintiffs and by 
Gibson indorsing said check, firm name 
per himself, than by receiving currency 
of Meadows. If plaintiffs had suffered a 
greater injury by their agent's indorse- 
ment of check than by his receiving cur- 
rency in payment of Meadows’ account, 
then there might be some ground for a 
case against defendant, but | cannvt see 
any more injury in the one kind of pay- 
ment than in the other.” 


But, the law being then announced to 
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the contrary of and overturning previous 
impressions, it became a new rule of 
conduct for the guidance of bankers, 
when presented with such checks in- 
dorsed by agents. 

The case of Deering v. Kelso, which 
we now publish, is the exact counter- 
part of the McMinnville case, showing a 
similar loss to a firm of Minnesota bank- 
ers, who had failed to profit by the ex- 
perience of their Tennessee brethren. 
One Lewis, a collector for the Illinois 
house of William Deering & Co., having 
authority to make collections in money 
and to receive bank checks payable to 
the order of his principal, received in 
payment of an account from the firm of 
Westerson & Johnson, of Hallock, Minn. 
their check for $200 payable to the order 
of William Deering & Co. drawn on 
the banking firm of J. Kelso & Son, 
of Hallock. Lewis thereupon indorsed 
this check in the same way as did the 
collector of the check on the bank at 
McMinnville, in the name of his princi- 
pal per his own, and presented the same 
for payment at the Kelso’s banking 
house. Now, if the cashier of that bank 
had had in mind the report of the Mc- 
Minnville case, and had been able (as 
many bank cashiers in Minnesota are) to 
take from his shelf, volume 8 of the B. 
L. J., consult the index, and refresh his 
memory by a re-perusal of pages 129 
and 140, the old adage would have been 
reversed, and he who hesitated would 
not have been lost. But failing this, 
there was apparently no guide at hand 
to correct his erroneous impression as to 
the sufficiency of the agent’s indorse- 
ment; hence the check was unhesita- 
tingly paid, the collector, Lewis, receiv- 
ing in exchange a draft to his own order, 
on a New York bank, which, after col- 
lecting, he failed to account to his 
principal for, and absconded, The se- 
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quel we now publish. The Illinois house 
bring suit on the check against J. Kelso 
& Son, and are awarded a recovery. 

The decision rendered follows the de- 
cision of the supreme court of Ten= 
nessee in the McMinnville bank case, 
that the agent has no implied authority 
to indorse checks in the name of his 
principal because he has power to col- 
lect accounts and receive money and 
checks payable to his principal. Upon 
the subject of a contrary custom, to au- 
thorize such indorsements, the court 
Says: 

‘*‘We do not think that any custom or 
usage was proven that plaintiff permitted 
its collection agents to indorse checks 
payable to itself, and receive the pro- 
ceeds; nor do we in any manner inti- 
mate that if such usage or custom was 
proven, it would be competent evidence 
to overcome well.established commer- 
cial law,” 

The court closes its opinion with the 
following consolatory utterance: 


‘It seems a hardship for this loss to 
fall upon the bank, but it took no steps 
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to inquire by what authority Lewis made 
the indorsement, and, like other litigants 
who mistake the law, it must necessar- 
ily abide the consequences.” 

To which, if we may be permitted, we 
would like to add our regret that Messrs. 
J. Kelso & Son were not subscribers and 
regular readers of the Banxinc Law 
Journal. in February 1893, so as to have 
seen and profited by the report of the 
McMinnville decision, and the discus- 
sion based thereon,. Had they been, 
they would doubtless now be in the full 
use and enjoyment of the $200, which, 
in ignorance of that decision and in dis- 
regard of the practical value of the Jour- 
nal at that time, they have since given 
salesman Lewis the full benefit. 

Readers, who desire to read up more 
fully on this subject of cashing checks 
for commercial travelers and other 
agents, and the agent’s authority of in- 
dorsement, are referred to articles and 
decisions contained in the Journal as 
follows: 5 B. L. J. 96, 220, 8 B, LL. J. 
129, 140, 246, 206. 


THE NATIONAL BANK AND ITS DOUBLE. 


A national bank conducting usurious transactions in the name of an individual, to evade the law against loan- 
ing on realestate, must suffer the severer usury penalties attaching toindividuals. It cannot be an individ- 
ual for the purpose of the loan, and a national banx when it comes to face the charge of usury. 


The principle that one who assumes a 
false character for his own ends cannot 
assert his true character to escape liabil- 
ities flowing from his acts as a false 
character, has just been given new ap- 
plication by the Supreme Court of Ne- 
braska to certain transactions of national 
banks in a decision which should arouse 
considerable interest in banking circles, 
(Gadsden v. Thrush; this number). 
The pith of the decision is this: Thar, 
if a national bank conducts certain trans 
actions in the name of an individual, to 
evade the provisions of the National 
Bank Act against loaning on real estate 


security, in which itis guilty of usury, it 
must in a controversy with its debtor, 
suffer the penalty imposed by the law of 
the State upon individuals taking usury, 
and cannot in such a transaction invoke 
the lighter penalties of the National 
Bank Act. 

As is well known, the National Bank 
Act gives no permission to the banks 
organized thereunder, to loan money 
upon real estate security. But such 
loans are frequently made by national 
banks in many sections of the country, 
and, although a series of decisions have. 
evolved the principle that money so 
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loaned is collectible of the borrower, 
and only the National Government can 
complain and forfeit the bank’s charter 
for so doing, which it never does, so 
that the transaction might as well be 
with the bank direct, still many banks 
give such transactions the form of one 
between individuals, in which the bank 
is non-participant, generally having 
some individual officer of the bank rep- 
resent it as mortgagee and payee, Now, 
in all such cases of loans made by a na- 
tional bank as an ‘‘individual,” wherein 
usury appears to have been charged or 
paid, this new principle of liability 
springs up, portending disastrous re- 
sults, especially in those States wherein 
individual usury penalties are more 
severe, namely, that the national bank, 
which, as an individual, has made the 
usurious loan, must also, as an individ- 
ual, suffer the penalty provided by the 
State law against individual usurers, 

Heretofore it has always been under- 
stood that the penalties imposed by the 
National Bank Law, upon the national 
banks, for usury—#, ¢. (1) where usury 
is charged, forfeiture of entire interest 
and recovery of principal only; (2) 
where usury is paid, refund of double 
the entire interest, when sued for by 
borrower within two years—were ex- 
clusive of all State penalties; and this 
is certainly so wherever the loan is made 
by the national bank. But where the 
loan is made by an “individual” for the 
bank—well, the court says: 

‘‘The case before us is complicated by 
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thefact thatthe mortgage and note here 
in question were not made to the bank, 
but to an individual amenable to the 
State laws, who joins the bank in en- 
forcing the security. We have been 
cited to no authority on the precise 
question thus presented, nor, in the 
course of an independent investigation, 
necessarily somewhat cursory, have we 
discovered any. We think, however, 


that, under the circumstances, the bank 
is in no position to assert any privilege 
under the act of Congress.” 


The effect upon national banks which 
loan money as “individuals,” of the ap- 
plication of this new principle of amen- 
ability to the State usury penalties will 
vary according to the State in which the 
bank may be located. In Nebraska the 
State law allows the debtor to set off all 
payments of interest against the princi- 
pal, while under the National Act, the 
bank would be entitled to recover the 
entire principal (being subject to refund 
in an independent action by the bor- 
rower, double the interest, providing 
the suit is brought within two years 
after it is paid). In the case before the 
court the bank contended for the recov- 
ery of its entire principal, but the State 
law was applied, and all payments of 
interest were deducted from the princi- 
pal and the balance only adjudged to be 
due, 

In the States of New York, Delaware, 
Minnesota and Oregon the application 
of this principle would be especially 
severe, as in case of usury, neither 
principal nor interest can be recovered. 


THE SECOND NATIONAL BANK. 


The Second National Bank of the 
City of New York, has recently made 
certain additions to its official staff. 
James Stillman, President of the Na- 
tional City Bank, also becomes the 


president of the Second National, and 
William A, Simonson, second assistant 
cashier of the City, becomes second 
vice-president of the Second National. 
Mr. J. S. Case remains the cashier. 
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THE MANAGEMENT AND DETAILS OF THE BANKING BUSINESS. 


By B, R. Hieronymus, at the Illinois Bankers’ Convention. 


The banking business, more than any 
other, is based on confidence. . The con- 
fidence of a community is not to be 
gained inaday. The process is a slow 
one. Like character building, it is little 
by little. One of the best bankers I ever 
knew said: ‘‘Be patient and treat people 
right and your business will grow.” We 
have had some notable examples of the 
opposite of this. The temptation to do 
some great thing—to get rich quickly-— 
to achieve fame at once is the rock on 
which many an ambition 
wrecked. 

Rather give us the slowand sure, The 
man who is filled with a high sense of 
justice and a deep purpose to be true to 
every trust, and is willing to work and 
wait, is the one who will most surely 
succeed. The great banks of the world 
have not been established in a day. 

This confidence may be gained in 
three ways. 


has been 


First, a large capital or personal re- 
sponsibility. 

Second, a strong board of directors. 

Third, able management, 
methods and careful details. 

Capital alone will not create a ba.k 
Millions may be invested and reinvesied 
with little expense from a single desk. 
Employed in banking, capital is rathera 
guarantee of good faith, The double 
liability of shareholders in national and 
state banks, strengthens the paid up 
capital. The known responsibility of a 
partnership is of great advantage. Yet 
any one or all three will not establish a 
great business, The immense accumu-~ 
lation of deposits in the reserve centers 
are not attracted by the amount of cap- 
ital. 


correct 


More and more, directors are coming 
to understand and realize their duties 
and to comply with the laws. It is 
theirs to know that the affairs of the 
bank are properly conducted. Every 
board of directors should be composed 
of enough men of sufficient clerical abil- 
ity to make an examination and written 
report at least twice each year, If this 
rule was rigidly enforced there would 
not be so many failures from official 
mismanagement. 

But it is to the third way, that of 
management and details, that I would 
direct your attention for a brief time. 
Not that I hope to present anything new, 
for I do not, but simply to formulate a 
few practical ideas gathered from an ex- 
perience of twenty years, 

Bank bookkeeping is a system of 
debits and credits. It has been said 
that every credit must have a debit and 
never forget it. This involves a vast 
amount of detail work. The merchant 
invoices and takes off his trial balance 
and balance sheet once a year. The 
banker does this every day. Herc: the 
need of a system as nearly perfect as 
possible. This is an age of progress 
and labor saving inventions, The bank 
or banker that declines to accept any- 
thing because it is new, and sticks to 
the old way and refuses to join the pro— 
cession that is marching on, will be left 
behind in the race for success. The 
system of accounts varies somewhat, of 
course, with the size of the bank. A 
country bank in which one man acts as 
cashier and does all the work, even to 
sweeping out, does not have the need of 
the same elaborate system that a bank 
employing a large force does. Nordol 
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pretend to understand the working 
methods of the large city banks or to 
suggest anything that might be helpful 
tothem. Rather is it the large middle 
class of banks, employing three to ten 
or twelve workers that I would expect 
more especially to interest. 

Have you ever made a careful esti- 
mate of what it costs to take care of 
your deposits? If not, do so at once. 
Count the cost of safe, vault, furniture 
books, stationery and salaries. This is 
the necessary expense, to receive, care 
for and pay back deposits, for you can 
loan your capital without expense. You 
will find that it costs the average bank 
about 2% percent. to do this. If you 
are paying 3 per cent. on any part of 
your deposits, to that extent they are 
really costing you over 5 per cent. How 
important, then, that the manager 
should give especial attention to time 
and labor saving methods, 

The greatest of these is the modern 
clearing house. The system condenses 
many balances intoone, and avoids many 
entries and postings. The purpose isto 
transfer credits from one bank to an- 
other without the use of money. There 
is nothing diffcult to understand about 
the process. Every town with more 
than two banks can make good use of 
the plan. 

The combined journal, ledger and 
balance book for individual deposits to 
take the place of the old way of three 
books is so well known and in such gen- 
eral use that I need not recommend its 
introduction. 

By the use of what is called the car— 
bon remittance sheet, half the time re- 
quired in using a remittance register is 
saved, 

The canceled voucher envelope plan 
of handling checks saves an accumula- 
tion of work at the end of the month 
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and pleases the bookkeeper as well as 
the customer. 

There is considerable doubt as yet 
about the advantage to be gained by the 
adding machine, but none whatever as 
to the typewriter, It insures neater 
work, better spelling and saves the 
nerves, besides being a great time saver. 

The card system of signatures is much 
to be preferred’ to that of a book. 
Special conveniences should be arranged 
for the proper filing and convenient ref— 
erence of every original ticket, by the 
day, month or year, and for the storage 
of books, letters and special packages. 
Good lights, conveniently arranged 
desks and a storage vault in addition to 
a cash vault, facilitate work. 

The last thing I shall mention, but 
not the least, is: Keep a customer’s 
credit book. Revise it often. Add to it 
week by week. Know your customers, 
Require statements where there is any 
doubt, Keep your eyes and ears wide 
open. Write down what you learn of 
value before you forget it. In this way, 
in a very short time, the industrious 
banker will have gathered much valu- 
able information. Do not depend upon 
Bradstreet or Dun for the rating of 
business men in your own town. 

Every bank should have a small li- 
brary. A few good books will pay. 
Encourage the working force to read 
them. A little volume entitled ‘‘Fifty 
Law Lessons,” by Arthur B. Clark, is 
one of the best that has come to my no- 
tice. Every one should know some law. 
At least one good weekly paper and a 
monthly financial magazine should come 
to the bank. Watch the court decisions. 
Encourage every bank clerk to add to 
his knowledge, and to expect something 
better and to be fitted for it. Letit be 
understood that he is to be well paid, 
and that all his time belongs to the 
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bank. He should engage in no outside 
matters that will take his mind and close 
attention from the affairs of the bank. 
The entire working force should train 
themselves, if not so inclined naturally, 
to be prompt, courteous, careful and 
considerate in all their dealings with the 
customers of the bank. Treat every 
body so they will be attracted, not re- 
pelled. Give no one the opportunity of 
saying you are engaged in sharp prac— 
tices. One may do this and not be 
deceitful. Do not give false reasons. 
Better give no reason than to misrepre- 
sent, Be as candid as possible without 
giving offense. Only on rare occasions 
is it necessary or best to give short an 
swers. Avoid the habit of getting even, 


Remember you depend upon the general 
public to build up your business. It 
will not do to rely always on cold legal 
rights. That often drives business away. 
More of the spirit of justice between 


man and man, ‘‘doing unto others as ye 
would that others should do unto you,” 
is better. I call these rules of conduct 
details in banking for the reason that 
they may be required. 

The opinions of thirty successful busi- 
ness men were recently solicited as to 
what were the most essential qualifica- 
tions in a young man to help him to 
true success. The answers were as fol- 
lows: Being strictly honest, 19. Hard 
work, 12. Special preparation and train- 
ing, 8. A thorough general education, 
7. The desire to please and accommo- 
date, 6. Making one thing a specialty, 
6. A genius for business, 4. Being 
magnanimous and generous, 1. Other 
mottoes were: Have a business and stick 
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to it. Tell the truth because you can 
always tell the same story. Industry, 
integrity, economy. Must know his 
business. Create your customers and 
your customers will create you. 

In almost every community having 
two or more banks there has been for 
many years an unreasonable rivalry. 
Your country bankers know the extent 
to which this has been carried, It re- 
sulted in doing a great deal of work for 
nothing, like giving away exchange, 
paying high rates of interest and cash- 
ing checks on all parts of the country 
without charge, resulting in the zigzag 
system of clearing. This kind of rival- 
ry for business had a demoralizing effect, 
It led to bad methods, 

One good result of the war tax is that 
in many places bankers are acting to- 
gether on the questions of exchange and 
collections. We ought to go further, 
and agree as the bankers in reserve cities 
are doing on rates of interest. Our in- 
terests are mutual, and we should co- 
operate more than we have, 

I had proposed touching upon the 
questions of prejudice against banks 
and protection against frauds, but my 
paper has already occupied more of your 
time than I had intended. Both these 
subjects properly deserve careful con- 
sideration, Ishall leave thei for others, 

Finally, no method or system of 
handling accounts, however perfect, will 
work automatically. The energetic, 
wide awake, hustling force of workers is 
absolutely necessary. A constant effort 
to please customers and aclose attention 
to every detail will bring a sure re- 
ward, 
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CATTLE PAPER IN KANSAS. 


By H, H. Gardner, Vice-President Farmers & Merchants’ National Bank of Eldorado, Kansas, before the 
Kansas Bankers’ Convention. October 26, 1898. 


I read about a month ago an article 
in the Kansas City ‘‘Drovers’ Telegram” 
headed “ Kansas Full of Stock,” a gain 
in the number of cattle during the past 
year of about 25 per cent., milch cows 
not included in this estimate, but their 
gain was 10 per cent. for the year. 

Cattle, other than cows, numbered 
2,000,000, and the cows went over the 
600,000 mark, The same paper, a few 
days later extolling Kansas City as the 
great feeder market of the world, stated 
that 8,coo feeders gone out to-day, the 
greatest number in the history of this 
market. It was stated in the prelude 
to this flattering statistical exhibit that 
this great increase should be very grati- 
fying. I remarked casually after my 
perusal of these articles: ‘‘Now, it all 
depends upon the point of view whether 
this showing is a gratifying evidence of 
success and progress in this great staple 
industry, or, on the other hand, a surer 
sign of a speculative boom in this line, 
a proof conclusive of accumulated in- 
debtedness encouraged to dangerous 
inflation by the too great facility to get 
money freely and easily on cattle.” To 
make a block of cattle paper which rep- 
resents only the purchase price of the 
stock, nothing being included for mar- 
gin, and trust to a lucky continuance of 
the boom holding up prices, is now an 
existing condition, and to one conserv- 
atively inclined, an alarming one. The 
facts for such statement are revealed in 
the volume of chattel mortgages to 
Kansas City and Chicago commission 
houses and cattle loan companies and to 
barks and bankers which the books of 
registry at the county seats of our state 
now so abundanily set forth. 


History repeats itself,and speculation, 
practically dead in all lines for some 
years past in Kansas, has broken out 
again in this particular channel, and is 
rampantly approaching in magnitude 
the memorable real estate craze that left 
such destruction in its wake. 

The county in which I live is exclus- 
ively a stock county, and &5 per cent, 
of the business of our bank is with cattle 
men. Many of our earlier settlers 
have, by thrift and economy, accumu- 
lated a moderate, and some a _ plethoric 
competency. Their sons now manage 
the farms and buy and sell the cattle, 
and I find myself doing business with 
the second generation. Following here- 
ditary law, they are mainly prudent, 
cautious and careful, not plungers, and 
never load up with high-priced stock 
in numbers so great that a bad break 
will seriously cripple. Sometimes they 
net but little for their feed and time, 
but beyond such loss they rarely suffer. 
They constitute the safe element to 
handle borrowed money, make the gilt- 
edged paper of a bank, and never cause 
the banker anxiety or give him cause 
for alarm. They regularly use about so 
much money, clean up always once a 
year, and never stretch their credit to 
itslimit. Another class of customers 
are the opposite of these prudent men, 
They want always to bore with a big 
augur, and go in as far as a bank will 
loan them money. They will put up a 
reasonable margin to begin with, but 
the magnitude of their operations is 
such that even a moderate decline in 
market prices will wipe out their extra 
security, and imperil the face value of 
their paper. The great decline in live 
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stock values that began in 1887, and 
continued until 1893, went on so stead 
ily and so rapidly that there was no time 
to get from under, and the delusive 
hope that next year’s things would 
change for the better induced bankers 
to carry over many loans that they real- 
ized if they called, or foreclosed upon 
their security, would not pay out. 

The banks had drifted into the cattle 
business, and many borrowers, realizing 
that all their interest had gone, and 
that they were feeding and caring for 
the other fellow’s cattle, gave notice they 
would turn over the stock and let the 
mortgage, take it. Hot winds came 
along at this time and intensified the 
alarm of the situation. Feed had to be 


shipped in, and one Winter, I well re- 
member, it cost more to feed a cow than 
she would sell for when grass appeared, 
I had some three hundred in different 
parts of our county that I had to take 


through and look after, When sold on 
grass I barely got back my expense 
money. I learned the rudiments of the 
ow business that Winter, and studied 
the science of economic feeding to such 
a degree in its fine points that I lost 
more than I saved in the poor shape I 
found my stock at grass. 

Many of you will remember the sad 
experience of those distressing days and 
the losses you suffered, as well as the 
distress and misery endured by so many 
of your then unhappy customers. I 
have attended chattel mortgage sales 
where not 50 per cent, of the amount 
due was realized. The memory of that 
terrible experience should serve us pro- 
fitably now, enable us to avoid all danger 
of any repetition of such conditions, 
and save our people and ourselves from 
another such calamity. 

One of the worst features of the pres- 
ent cattle boom that presages ultimate 
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disastrous results is that too many of 
the daring operators now in the saddle 
are so fearfully in debt that they must 
realize that they have nothing to lose 
and all to make if anything is made. 

I know personally a few instances 
where men have now sums of $10,000, 
and even double that amount from com- 
mission houses who two years ago could 
not borrow of their home bank even $100 
without security, and did not expect to 
float their single name for a single dol- 
lar because it would not command it. 
Some of them, worse indeed than their 
poverty of credit, were looked upon as 
slick rascals, who would not hesitate to 
take any advantage that opportunity for 
plunder offered. 

Like the proverbial beggar on horse- 
back who rides surely to the devil, so 
also will these unprincipled pirates in 
trade strike out forthe same goal. This, 
I am sorry to say, is the naked truth, 
unvarnished, and not personal pessimis- 
tic views of some of the present condi- 
tions of the cattle boom of 1898, which 
happily has passed its acme of inflation, 
and fortunately has not gone beyond 
bounds to such extent that it cannot be 
let down gradually and without the sac- 
rificial losses that followed the collapse 
of its memorable predecessor. 

A reliable banker who buys cattle 
paper wrote me ashort time ago inqui- 
ring about a party whose paper for some 
$8 ,ooo had been offered him, who lives 
in my county, and asking for his finan- 
cial responsibility. I replied he is not 
24 years old, and is not worth a dollar 
in anything. Writing again for turther 
information of this special matter he re- 
marked: ‘I am convinced there is some 
very rocky cattle paper afloat, and I do 
not want any of it dumped on our bank 
if I can avoid it.” He further stated: 

“Iwas put on my guard to day by 
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having offered mea large block of paper 
by a Kansas City commission house that 
was secured upon the same lot of cattle 
I had behind some paper I. bought last 
May, and three sales of the stock has 
been made since, and just $7 per head 
has been added to the price of the cattle,” 
I predict the house now loaded with this 
block will have to keep it, and eventu- 
ally hold the bag. There is, however, 
one bright side to the legitimate phases 
of this cattle business, the great staple 
industry of ourState. We can produce 
for export, fifteen to seventeen hundred 
pounds finished steer, cheaper than any 
other place in the world. We have the 
low-priced land and thecheap fattening 
products necessary for this production, 
and the older States inthe corn produc- 
ing districts are outclassed in competi- 
tion. 

Paper made for three months, or even 


for a six months’ period, with good 
steers and corn enough to full feed them 
from behind it, and made by men of 
good, honorable reputation, is as saf 


security asa Government bond. The 
corn may not at time of sale of cattle 
net the feederten cents per bushel, but 
no drop in the market can endanger the 
principal and interest of such loans, 
During the shrinkage from 1887 to 189t 
the banks lost no money on this class of 
loans. On the long-time loans on stock 
cattle of every kind was where the big 
money was lost, In years of good crops 
like the present the full feeding business 
will take the bulk of the money a coun- 
try bank can prudently loan, and the 
country banker can sleep soundly and 
stop worrying when his head touches 
his pillow, and this surely is the safe line 
to follow and cater to. . 

During the crisis of 1892,and during the 
one that broke out again in May, 1893, 
the sequence of the 1892 trouble, it was 
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wonderful how well and splendidly cat- 
tle paper stood the raid upon it. The 
city banks soon built up their diminished 
reserves with the quick and ready money 
from this source, and cattle paper then 
and there made a name and reputation 
for itself that, when settled times again 
appeared, the market for its sale had 
widened and extended. Brokers saw 
their opportunity and went East, and 
were able to place it by the hundreds of 
thousands, and I venture the assertion 
that the Eastern investor now has it well 
up in the millions, and if shrinkage in 
cattle values makes some of this haphaz- 
ard paper difficult to realize upon, away 
goes its present gilt-edged reputation, 
and the Eastern people will have it in for 
the West, and again become afraid of all 
of our securities. Many Kansas bankers 
are employing their surplus funds in buy- 
ing this paper, and in Topeka, Atchison, 
Leavenworth, and other large cities of 
the State, I am told there are hundreds 
of thousands of it. Our good bankers 
should closely investigate the character 
of this paper they buy from now on, for 
assuredly the bloom is off the cattle boom 
and for some time tocome. I hearalready 
rumors of sharp practices in a number of 
cattle transactions, and they foreshadow 
more to be discovered. There will bea 
great temptation for a small carnival of 
crime if serious shrinkage within the next 
six months takes place. It is time to call 
a halt in this craze, for thisis the proper 
term to call it. True, there is a shortage 
of aged cattle, and this is the basis of all 
the abnormal advance of the past year. 

I have long been the cattleman’s bank- 
er, and the most of them I have found 
the soul of honor. In trying times I have 
stayed with them through thick and thin 
of the ups and downs of the business. In 
May, 1893, when the panic of that year 
was beginning and becoming apparent, 
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our bank had cash and exchange of over 
5° percent. of deposits. I came to the res- 
cue of one good firm of cattle men and 
took the liberty to suspend the bank act, 
and loaned them $30,000,and reported to 
Mr. Eckels, the wise Comptroller at that 
stormy time, the transaction and the 
margin | had. I had the most ample 
security, yet these people were being 
called by a Kansas City commission 
aouse, and their cattle had only been on 
grass some two or three weeks. It would 
have been their ruin to have gone to 
market. In four months I had the loan 
all paid, and reported to the Comptrol- 
ler, whom bankers should hold in grate- 
ful remembrance, for his course was one 
of great wisdom during all that period 
of panic. 

Cattle security is readily convertible, 
even if a stormy time in money matters 
is on, and this is its great redeeming 
feature, and, of course, the main thing 
is to have plenty of security and shun 
loans that represent the purchase price 
only of the live stock. 

As an instance of how easily money 
goes out in large blocks these days in 
cattle loans I will cite the circumstance 
of a young man who approached me on 
a loan of $30 per head on a string of 
300 of Indian Territory cattle. He 
wanted $9,000, and had not feed enough 
to provide for the cattle. I declined 
-his opportunity to put our bank in the 
cattle business, and told the daring 
young Napoleon of an operator to go to 
Kansas City for his money. He did, 
and got it from a commission company, 
and this chattel now appears upon our 
county records. The effect of such reck- 
less loaning is not far off, and the home 
banker, I predict, in another year will 
have his local field more to himself than 
for the past two years. The bankers of 
Kansas City, who are the custodians of 
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our reserves, and who are our close 
friends, and to whom we go when clouds 
darken the financial horizon, should be 
on their guard and carefully scrutinize’ 
every piece of cattle paper now offered 
them. Anything that affects them and 
their business interests is retroactive, 
and the country banker feels quickly the 
results of financial disturbance, which 
always begins in the cities where the 
magnitude of business is done. 

I have a circular from one of the great 
Panhandle ranches offering 17,000 steer 
calves for sale. This is a signal of warn- 
ing when the calves are advertised. It 
means the present crop of calves will 
bring more money as calves than if al- 
lowed to grow older. It heralds a com- 
ing drop of prices or a great dread and 
fear of its coming, and can mean noth- 
ing else. When I read in the papers 
that the brass band had made its appear- 
ance in whooping up the cattle boom I 
remembered the town lots sale of the 
real estate boom, when free lunches were 
freely used tospur its waning flame, and 
I thought the final condition had come 
at last, and the halt would soon be 
called. 

A law passed a year ago last winter by 
the Texas Legislature permitting lands 
forfeited to the State to be re-xppraised 
and sold for one doilar per acre, has given 
new impetus to the ranch business, and 
production will be pushed. High prices 
will stimulate increased production and 
all the sooner hasten the sure coming 
decline. 

One great safeguard is to view the 
stuff. The substantial people who are 
out of debt, and have a fair competency 
in lands and in growing live stock, are 
safer generally for what they want on 
their single name than paper well braced 
with chattel mortgages made by those 
who seem always in debt, and must use 
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borrowed money for all their operations. 
This has been my experience of twenty 
years’ close application, and in a county 

‘where the cattle industry has predomi- 
nated all others, and where the pendulum 
of prosperity swung only as it was moved 
by a healthful condition of this our sta- 
ple product. For two years past much 


money has been made, for prices have 
moved steadily upward, and our people 
are in better shape than ever before in 
their history ; more new houses and large 
barns have been built, and many are now 
raising cattle, and are not so dependent 
on the old-time way of buying, feeding 
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and selling and doing everything on bor- 
rowed money. A drop can come in 
prices, and they can adjust themselves 
and their business to the situation, and 
not suffer as so many did in the perio? 
of depression to which I have referrea. 
Up or down the cattle business will long 
continue, and will use much money to 
conduct it, and in the interest of the 


general good, and especially his own, 
the banker should use such care and pru- 
dence that he, too, may continue, keep 
his bank safe, remain in business and 
die in the harness, which is the happiest 
and best end for the active business 
man. 


THE SAVINGS BANK INTEREST RATE, 


Tendency among New York Banks to reduce rate from 4 to 344 per cent.—Banks that have already done so— 
Other reductions 1n prospect— Views of savings bank officers—The progress of interest reduction elsewhere 
—The proposed measure to reduce the legal rate in New York State from 6 to 5 per cent. 


A tendency is existent among the sav- 
ings banks in the City of New York to 
reduce the rate of interest paid on de- 
posits from 4 to 3% per cent. The 
movement was begun by the Emigrant 
Industrial Savings Bank more than a 
year ago, and was followed six months 
later by the Greenwich Savings Bank 
and the Dry Dock Savings Institution, 
On December i2 the trustees of the 
Bowery Savings Bank, the largest sav- 
ings bank in the city, formally voted to 
reduce the rate of interest from 4 to 3% 
percent. Several other savings banks 
have been considering the question of 
making a similar reduction, but have 
about decided not to make any change 
at present, although their officers agree 
that it is only a question of time when 
they will be forced, through the steady 
decrease in the rate of income from first 
class investments, to cut down their in- 
terest rate. 

The trustees of the Seamen's Bank 
for Savings, who met on December 8th 
to act upon the rate of interest to be 
credited on January 1 to depositors, 


practically decided that the bank would 
not make any change in the 4 per cent. 
rate that it has been allowing to depos- 
itors in recent years 

It has been rumored that the under- 
standing that the Seamen’s Bank for 
Savings did not intend to reduce its rate 
has had something to do with the de- 
cision of some of the other savings banks 
that had thought of making a reduction. 

Those banks that will not cut the rate 
of interest just now are enabled to con- 
tinue the 4 per cent. rate because they 
hold blocks of securities yielding a high 
rate of return, which were bought many 
years ago when the ruling premiums for 
such securities were small. 

The following interviews on the sub- 
ject, with Andrew Mills, President of 
the Dry Dock Savings Bank and John D. 
Hicks, vice president and acting presi- 
dent of the Bowery Savings Bank, are 
reported. Mr. Mills said: 

‘‘All the savings banks will have to 
come to the reduced rate sooner or /ater. 
One or two of the banks, the Seamen’s 
Bank for Savings, for instance, which 
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has a very large surplus, may continue 
to pay their depositors 4 per cent. for 
some time longer, but in the end it will 
reduce its rate of interest the same as 
the others, unless the conditions in the 
financial world change. With the re- 
strictions in the classes of securities in 
which savings banks may invest their 
depositors’ money, and the rapid growth 
of deposits, it is now no longer possible 
for them to pay their depositors 4 per 
cent. out of current investments. You 
cannot get more than 4 to 4% per cent. 
now on first-class city mortgages, and 
only about 3 per cent. on first-class 
bonds. In times past some banks have 
paid their depositors as high as 10 per 
cent. This bank paid that rate once; it 
afterwards paid 7 per cent. for three 
years; then 6 percent., then 5 per cent. 
and then 4 per cent,, until last July, 
when the rate was reduced to 3% per 
cent.” 

Mr. Hicks said: 

‘‘New investments by the savings 
banks at the present time scarcely yield 
them 3% per cent. on the average, Ac- 
cording to law they are limited to the 
following investments: Government 
Sonds, which are now selling ona basis 
of about 234 per cent; first-class muni- 
cipal bonds of this State and certain 
other States, yielding at the market rates 
about 3 per cent.; certain New York 
State railroad bonds, which are selling 
on the average of about a 34 per cent. 
basis, and mortgages upon real estate, 
which yield from four to 4% per cent, 
By means of their real estate mortgages 
and the blocks of bonds bought in for- 
mer years, when the premiums were 
lower, some of the savings banks have 
been enabled to pay 4 per cent. to their 
depositors up to the present time. The 
necessity of reducing this rate has been 
growing for a long time. While the 
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Bowery Savings Bank, because of high 
interest- yielding investments made years 
ago, might continue to pay 4 per cent, 
for a while longer, it would not be good 
business or savings bank policy. Our 
percentage of surplus to the volume of 
deposits is constantly decreasing. Our 
surplus is increasing, but the ratio of its 
increase to the increase of deposits is 
growing less all the time.”’ 

In many other cities, both in New 
York State and elsewhere, the cutting of 
rates of interest on savings bank depos- 
its has either been made or is in pros- 
pect. 

In correspondence from New Haven, 
Conn. it is stated: 

‘Interviews with savings bank offi- 
cials in this city show a practically unan- 
imous opinion that the savings bank rate 
of interest in the city and state must be 
generally reduced ere long below the 
common 4 per cent. rate. This was pre- 
dicted by the bank commission of the 
state in its last annual report. On the 
highest class of railroad and municipal 
bonds the savings banks in the state now 
net but 3.26 per cent. return over and 
above taxes. Last year of the 89 savings 
banks in the state, 71 paid 4 per cent. 
and 15 above and 3 below that rate, but 
since then there have been reductions of 
the rate, especially on the larger indi- 
vidual deposits.” 

From Milwaukee the following recent- 
ly came: 

**“Money is so plentiful that all the 
local banks having savings departments 
have reduced the rate of interest on 
such deposits from 3 to 2% per cent, 
Country banks in the State report in- 
creasing deposits and little demand for 
loans.” 

Advices from Cleveland, Ohio, said 
that the leading trust companies and 
savings banks of that city would reduce 
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their rate of interest on deposits from 
4 to3 per cent, on January 1. 

From Norfolk, Va., a despatch stated 
that a majority of the regular banks 
three had announced that after January 
1,no more deposits to draw interest 
would be received, for the reason that 
there was more money on hand than 
could be loaned on good security, and 


that the Savings and Trust Bank of that 
city would on the same date cut its in- 
terest rate from 4 to 3 per cent. In New 
York State, in Utica and in Rochester 
and Syracuse, the savings banks have 
reduced the rate from 4 to 3% percent. 
except on small deposits. 
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Reports of reductions have also been 
received from Montpelier, Vermont and 
Omaha, Neb. 

As a development of the situation, 
there has been a renewal of the move- 
ment to make the legal rate of interest 
in New York State 5 instead of 6 per 
cent. It is said that a bill is to be in- 
troduced in the Legislature at Albany 
for that purpose as soon as the Legisla- 
ture is assembled, and, according to the 
opinion of many bankers and business 
men, the bill will meet with very little 
Opposition, and will probably become a 
law. 


WAR REVENUE OFFICIAL DECISIONS. 


Recent Decisions of N. B, Scott, Commissioner of Internal Revenue, Washington, D.C. which have 
special relation to the banking business. 


MONEY LOANED ON PERSONAL NOTES, 


A question is submitted as to the 
special-tax liability, as bankers, of per- 
sons who loan money upon wage assign- 
ments “and take a promissory note 
payable either on the installment plan 
or atone time.” In an accompanying 
card issued by one of these money lend- 
ers, is the following announcement: 
‘‘Money loaned to salaried people with- 
out security or mortgage.” 

Held: It would appear that these per 
sons cannot be held liable as bankers, 
in view of the decision of the supreme 
court in Selden v, Trust Co. 94 U.S. 
419, wherein the court said: 

“To us * * * it appears plain 
that it is the business of advancing or 
lending in the mode usual with bankers 
—that is, on collaterals or on the pledge 
of personal property—that by the stat- 
ute is defined to be banking within the 
intention of Congress.” October 28, 
1898. 

SAVINGS BANK CHANGED TO PRIVATE 
BANK. 
The Adair County Savings Bank at 


Bridgewater, lowa, began business Aug. 
15, 1898, and hold the requisite special- 
tax receipt. They ‘‘now desire to sur- 
render their charter as a savings bank 
and continue as private bankers, making 
no change in the officers or stockhold- 
ers." Will they have to take out a new 


license? 


Held: A firm of private bankers, 
though composed of the same persons 
who were officers and stockholders of a 
corporation holding the special-tax re- 
ceipt, is an entirely different person in 
law from the corporation, and therefore, 
cannot be authorized to carry on busi- 
ness under the corporation’s receipt for 
tax. These private bankers, therefore, 
must make return and pay their own 
tax.—November 16, 1898, 


MERCHANTS RECEIVING DEPOSITS FROM 
GRAIN BUYERS. 


A question is submitted regarding the 
liability as bankers, of certain mer- 
chants, who accept deposits of money 
from the grain buyers with which to 
cash the tickets for grain when present- 
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ed, thus accepting money subject to 
check. 

Held: If deposits are received only 
from these grain buyersand not from the 
general public, and the merchants do 
not hold themselves out as bankers, such 
transactions are not sufficient to involve 
said merchants in special-tax liability as 
bankers.—Nov. 18, 1898. 


CITY MERCHANTS RECEIVING DEPOSITS 
FROM COUNTRY MERCHANTS. 


A mercantile company in Chicago in- 
quire rega®ding their liability to pay 
special tax as bankers, upon the follow- 
ing statement of facts: 


‘“‘We refuse absolutely to open any 
account with any one who is not a cus- 
tomer. We never solicit an account, 
nor advertise ourselves in any way by 
which we could be regarded as bank- 
ers. These customers, who are country 
merchants, have merchandise accounts 
with us, which, of course, as arule,show 
large debits. For their convenience, 
when they send any such money as they 
can spare from their receipts, we place 
itin another account, which they can 
transfer to their merchandise account 
when a discount day arrives. If these 
remittances were all placed to the credit 
of their merchandise account, it would 
make it considerably more diffcult for 
the bookkeeper and the customer to fig- 
ure his discounts. Occasionally, of 
course, these customers draw on us to 
pay bills for groceries or other lines, as 
we in turn receive drafts from such 
houses in payment of bills due us.” 


Held: Such transactions would not be 
sufficient to involve said company in 
special tax liability as bankers,—Nov. 
18, 1898. 

MERCHANTS RECEIVING EMPLOYEES’ DEPOS- 
ITS ON INTEREST. 

‘*A large wholesale and retail dry 
goods. firm has, for some years past, 
permitted its employees to deposit with 
the firm such sums from earnings and 
otherwise as they, from time to time, 
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desire, on which it allows auniform rate 
of interest. Its deposits are entered in 
pass books and may be withdrawn by 
the depositors in whole or in part atany 
time. * * * No capital is employed 
in its deposit business, and no loans, 
discounts or purchases or sales of secur. 
ities are made in connection with it. * 
* * This custom of receiving employ- 
ees’ deposits on interest has been adopt- 
ed by many firms as an encouragement 
to economy.” Is the special tax as a 
banker incurred? 

Held; Such transaction would not be 
sufficient to involve said company in 
special-tax liability as bankers.—Nov. 
18, 1898. 

LOANS ON HOUSEHOLD GOODS OR CHATTEL 
PROPERTY. 


Inquiry regarding the liability of so- 
called chattel-mortgage men as bankers 
or brokers for loaning money ‘upon 
household goods or other chattel prop- 


erty.” 

Held: Such transactions are not suffi- 
cient to involve said chattel mortgage 
men in special-tax liability as bankers 
or brokers.—Nov. 18, 1898. 


MERCHANTS SELLING EXCHANGE, 


G. Ives & Sons, New Boston, Iil., sub- 
mit a letterhead as showing the charac— 
ter of their business—that is, ‘‘Horses, 
cattle, grain and general merchandise” 
—and state that they receive no deposits, 
loan no money, but keep a deposit in 
Chicago, there being no bank in their 
town, and sometimes sell exchange on 
Chicago. They ask whether or not they 
are liable as bankers? 

Held: The facts stated are not suffi- 
cient to involve Ives & Son in special- 
tax liability as bankers.—Nov-: 21, 1898, 


C. R. Blair & Co, merchants, of 
Egota, Minn., have bank accounts at 
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Winona and Rochester, Minn. ‘‘on 
which, for accommodation of their cus- 
tomers, they draw exchange, which is 
sold by them totheir customers. They 
receive no deposits, they make noloans, 
nor are they required, either by state or 
national bank department, to make any 
report of their business.” Is said firm 
liable to special tax as banker? 

Held: Such transactions are not suffi- 
cient to subject said firm to special lia- 
bility as bankers.—Nov. 21, 1898. 

BRANCH BANKS. 

The Lynchburg Trust & Savings Bank, 
doing business at Lynchburg, Va., upon 
a capital of $175,000 paid a tax of $350 
July 29, 1898. This bank has a branch 
at Bedford City, doing business since 
July 1, 1898 upon the same capital; also 
a branch at Clifton Forge, doing busi- 
ness since September 1, 1898, upon the 
capital of the parent bank. What tax 
is due from each of these branches? 


THE BANKING LAW JOURNAL. 


Held: The branch at Bedford City 
must pay the special tax of $50, and said 
bank of Clifton Forge, doing business 
since September 1, 1898, must pay 
special tax at the rate of $50 for the 
year from September 1 to July 1 follow- 
ing. 

In this connection I will say that 
where the parent bank and the branch 
banks were in operation during the fiscal 
year ending June 30, 1898, and the 
parent bank has paid the tax on its total 
capital and surplus, the b®anch bank 
must pay special tax on the average 
capital and surplus it employed during 
the year ending June 30, 1898, and said 
parent bank can make claim for propor- 
tionate refund where return was made of 
the entire amount of the capital and 
surplus as used for the principal bank, 
although, in fact, part of this was sent 
to and employed at the branch bank.— 
Dec. 6, 1898. 


THE PRESIDENT’S MESSAGE ON MONETARY CHANGES. 


E. O. Leech, Vice-President of the National 
Union Bank, New York, has this to say of 
the President’s Message regarding monetary 
changes: 

‘The President’s recommendation in regard 
to monetary changes are clean-cut, and will 
meet with the approval of all friends of sound 
currency. The first practical measure which he 
suggests is that when the United States notes 
are redeemed in gold, they shall be paid out 
again only in exchange for gold. This is a 
plain, sensible, business proposition and should 
be promptly enacted into a law by Congress. 

‘*His second recommendation, that adequate 
provision be made to insure the stability of our 
money standard is also practical and wise. Of 
course, with the enormous amount of gold now 


in the Treasury and in the country, and the 
probability of still further increase of our stock 
of gold, there is no immediate danger to our 
money standard; but it would be justas well for 
Congress to declare again by Jaw that 23.22 
grains of pure gold constitutes the sole standard 
of value in the United States. It is true, this is 
the law now, but it would remove all doubt and 
be a fresh and strengthening declaration if 
Congress would re-enact it. 

**The President recommends proper legislation 
in regard to our domestic paper currency, for 
the reason that it is not clear just what specific 
legislation we need on the subject of banking 
and currency. It is a great question, surround- 
ed with difficulties, which the President, very 
sensibly, leaves to the wisdom of Congress.” 
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BANKING LAW. 


ais department embraces all the newly decided cases of :mportance to bankers, bank counsel and bank di- 

rectors. The experiences they discloseare likewise worthy thecarefulattention and study of the merehant, 
the depositor, and the bank student seeking advancement. Further information ing any case published 
herein, wili be furnished on application. 


USURIOUS INTEREST ON OVERDRAFTS. 


TEN PER CENT. INTEREST COMPUTED BY NATIONAL BANK ON OVERDRAFTS, ON BASIS 
OF 30 DAYS TO MONTH, OR 360 DAYS TO YEAR, USURIOUS—DEPOSITOR'S ACTION 
TO RECOVER STATUTORY PENALTY—PAYMENT A PRE REQUISITE 
—BARRED IN TWO YEARS—FORMER ADJUDICATION. 


Talbot v. First National Bank of Sioux City, supreme court of Iowa, October 15, 1878. 


A depositor in a national bank carried an overdrawn account which the bank balanced 
monthly, charging him interest on the overdraft at the rate of 10 per cent. per annum, computed 
on the basis of 30 days to the month, or 360 days to the year, adding the interest charged to the 
account. The depositor gave the bank notes for his indebtedness, which included the interest thus 
charged. The depositor then issued his bonds, secured by a deed of trust of lands to a trust 
company, and delivered the bonds to the bank in exchange for the notes. The trust company 
thereafter commenced an action on the bonds, in behalf of the bank, and to foreclose the trust 
deed, in which the depositor, in defense, alleged the illegal interest on the overdrafts which had 


gone into the notes and had been merged in the bonds. 


In this action, judgment was ren- 


dered on the bonds, after deducting the excessive interest, and foreclosure of the land decreed. 

Afterwards the depositor brought this action against the national bank to recover $94,040.74 
double the amount of such illegal interest alleged to have been charged by the bank and paid by 
him, under the penalty provision of section 5198, U. S. Revised Statutes. 


The court held as follows: 


1. The laws of Iowa, in the absence of contract, only entitle a bank to charge interest at the 
rate of 6 per cent. per annum; hence the interest, charged at the rate of 10 per cent. was usurious. 

2. The custom of banks to compute interest on the commercial basis of 30 days to the month, 
or 360 days to the year, is illegal, where the custom results in giving a higher rate of interest than 
is authorized by law, and interest so computed is usurious. 

3. But while the national bank is guilty of charging usury, the depositor cannot recover, the 
action being one to recover back interest as having been paid, because 

(a) The illegal charges of interest have never been paid, neither the giving of the notes, the 
bonds, the judgment thereon, nor the proceeds of tbe sale of the land, constituting such payment. 

(b) But, even conceding the delivery of the bonds a payment, the usurious transaction oc- 
curred more than two years before commencement of this action, which is therefore barred in any 


event. 


(c) The charges of illegal interest were set up as a defense to the former action and were 


therein adjudicated. 


Plaintiff brings this action under sec- 
tion 5198 of the Revised Statutes of the 
United States to recover $47,020.37, il- 
legal interest alleged to have been know- 
ingly charged to him by the defendant, 
and to have been paid by him to the 
defendant without knowledge of such il- 


legal charges, He also asks to recover 
the penalty provided in said section, de- 
manding in all the sum of $94,040.74. 
The defendant answered, denying that 
it had charged, or that the plaintiff paid, 
any illegal interest to the defendant,and 


alleging a former adjudication, and that 
this action is barred by the statute under 
which it is brought, The case was re— 
ferred and judgment afterwards rendered 
approving the referee’s report and dis- 
missing plaintiff’s petition, and forcosts; 
from which judgment plaintiff appeals, 
Affirmed. 

Given, J., holds: 

1, Section 5197 of the Revised Stat- 
utes authorizes national banks to charge 
‘ ‘interest at the rate allowed by the laws 
of the state, territory or district where 
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the bank is located.” Section 5198 of 
said statute provides as follows: 


“Sec. 5198. The taking, receiving, or 
charging a rate of interest greater than 
is allowed by the preceding section, 
when knowingly done, shall be deemed 
a forfeiture of the entire interest, which 
the note, bill or other evidence of debt 
carries with it, or which has been agreed 
to be paid thereon. In case the greater 
rate of interest has been paid, the 
person by whom it has been paid, or his 
legal representatives may recover back, 
in an action in the nature of an action 
of debt, twice the amount of the inter- 
est thus paid from the association taking 
or receiving the same, provided such 
action is commenced within two years 
from the time the usurious transaction 
occurred,” 


The evidence shows that monthly 
during the period of the transactions 
between plaintiff and the bank, plaintiff's 
account was balanced, and the interest 
computed on plaintiff’s overdraft at the 
rate of 10 per cent, per annum, and the 
interest so charged added to the ac- 
count. 

Also that in computing said interest 
the defendant bank took the aggregate 
amount of overdraft approximating to 
the nearest hundred for the month on 
the basis of 30 days to the month,or 360 
days to the year. 

Under the laws of Iowa, the plaintiff 
was only entitled, in the absence of con- 
tract, to charge interest at the rate of 6 
per cent per annum, and there is no evi- 
dence that these charges were made in 
pursuance of any contract, 

Defendant’s counsel make some claim 
that the written contract of June 17, 1890, 
warranted this charge of interest; but 
we do not think so, nordo we think that 
the charge can be legalized by a custom 
of the banks as to the manner of com- 
puting interest, where the custom results 
in giving a higher rate of interest than is 
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authorized by law. The interest thuS 
com puted on the overdrafts was included 
in the notes given by the plaintiff from 
time to time, but the notes themselves, 
did not otherwise draw illegal interest. 

The referee correctly finds that the 
total interest on plaintiff's overdrafts 
amounts to $2,064, that the average rate 
of interest charged was 10.22 per cent. 
and that the total amount of interest 
charged in excess of 10 per cent. was 
$72. We think it entirely clear, under 
the evidence, that all interest charged on 
overdrafts in excess of 6 per cent. wasa 
greater rate of interest than was allowed 
by the laws of this state. 

2. It will be observed that this is not 
an action to forfeit the entire interest 
under the first provision of said section 
5198, but an action to recover back said 
interest as having been paid. In deter- 
mining whether said interest has been 
paid, and whether this matter has been 
formerly adjudicated, the following facts 
appearing in the evidence must be con- 
sidered: On the rs5th day of March, 1890, 
the plaintiff executed his loo negotiabie 
bonds, payable to the Union Loan and 
Trust Company, or bearer, for $1,002 
each, secured by a trust deed to said 
company, as trustee, on lands in Wood- 
bury and Plymouth counties, Iowa. On 
June 17, 1890, he entered into a written 
agreement with the defendant reciting 
that the defendant had that day canceled 
and surrendered to plaintiff the promis- 
sory notes enumerated, aggregating 
$64,040.38; also that the bank had re- 
ceived from plaintiff said 100 bonds; 
and that it was agreed that the bank and 
T. J. Stone should have and own 6r of 
said bonds, to be applied on the indebt- 
edness surrendered, It was _ further 
agreed that the balance of said bonds 
should be sold by the defendant at not 
less than the face, and the proceeds ap- 
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plied towards paying liens and incum- 
brances upon the land prior te said trust 
deed. The said instrument shows that: 


‘‘To balance account to March Is, 
18yo, I have this day given the First 
National Bank note six months after 
date, with option on or before, for the 
sum of $2.040.30. June 17,1890. [Signed] 
D.H. laidot.” 

In March, 1892, the Union Loan & 
Trust Company, as trustee, for this de- 
fendant and T. J. Stone, its president, 
commenced an action against this plain- 
tiff for judgment on said 6: bonds and 
to foreclose said trust deed, This plain- 
tiff answered in said action, setting up 
said illegal charges of interest on over- 
drafts, and alleging that said interest 
had been included in the notes after- 


wards given and that said notes were 
merged in the bonds in suit, and asking 
that an accounting be had of the amount 
of excessive interest charged, and that 


the amount so found be deducted from 
the amount due on the bonds. In sup- 
port of this defense he introduced evi- 
dence of the amount of interest charged 
on overdrafts, and in the determination 
of the case the court found that excess- 
ive interest on overdrafts to the amount 
of $2,064 had been charged the plaintiff 
and ordered that that amount, with in- 
terest at the rate named in the bonds, 
amounting in all to $2,069.46, be de- 
ducted from the amount due on the 
bonds, and judgment and decree were 
entered accordingly. Thereafter the 
lands covered by the trust deed were 
sold under said decree for $87,699.15, 
leaving a balance of $11,141.05 unpaid 
on said judgment. 

We have seen that, unless the plaintiff 
has paid the illegal interest, he is not 
entitled to recover it in this action. If 
it may be said that the delivery of the 
61 bonds on June 17, 1890, was a pay- 
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ment, this action is barred, as it was not 
commenced “within two years from the 
time the usurious transactions occurred,” 
having been commenced March 8, 1895. 
The interest on overdrafts was surely 
not paid by the sale of the land, for, as 
we have seen, it was not included in the 
decree. As we view the case, we think 
the illegal charges of interest have never 


been paid, and therefore the plaintiff is 


not entitled to recover in this action, 

3. There issome dispute as to whether 
plaintiff set up these charges of illegal 
interest in the action to foreclose the 
trust deed so as to constitute a former 
adjudication. That he set it up, and 
that it was adjudicated we have no 
doubt. True, it was not set up with the 
same fullness and elaboration as in this 
case. Unquestionably it is matter 
which might have been pleaded in that 
case, and under a familiar rule the plain- 
tiff must be held to have asserted all 
available defenses to that action, 

4. Said section 5198 provides that ac- 
tions to recover back illegal interest 
paid must be commenced ‘‘within two 
years from the time the usurious trans- 
action occurred.”’ Now, whether or not 
we call the delivery of the bonds a pay- 
ment, it is evident that the usurious 
transaction occurred on and before June 
17, 1890, and it follows that this action 
is barred. These questions are so large- 
ly questions of fact, and rest upon fa- 
miliar and undisputed principles of law, 
that we do not find it necessary to 
refer to any of the many authorities 
cited, 

While we do not concur in the conclu- 
sions of law that the interest on overdrafts 
was excessive, but not illegal or usurious, 
and that the custom of banks to com. 
pute interest on the commercial basis of 
3° days to the month is legal, still it 
does not follow that the judgment of the 
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district court is erroneous. It is correct, 
notwithstanding the charge of illegal in- 
terest, because the plaintiff has never 
paid that interest, but has been allowed 
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the full benefit of the facts in the fore- 
closure case, and because this action was 
not brought within two years of the time 
the usurious transaction occurred. 


INDORSEMENT IN BLANK. 


A depositor who indorses a check in blaak and deposits with his banker, the latter indorsing it over to an- 
other bank for collection and credit, cannot, upon the failure of his banker, recover the proceeds from the last= 
named bank, which has applied them upon such banker’s indebtedness to it. The indorsemert in blank trans- 
ferred title to the check to the banker, and the latter’s indorsee had the right to treat the check as its indorser’s 
Property, and was not accountable for the proceeds to the original depositor. 


Doppelt v. National Bank of the Republic, supreme court of Illinois, October a4, 1898. 


Action by Jacob Doppelt against the 
National Bank of the Republic. Judg- 
ment for defendant. Affirmed. 

Doppelt deposited with the banking 
house of Kopperl & Co. two checks on 
New York banks, both indorsed by him 
in blank, amounting to $1,518.48, re- 
ceiving credit for such amount in his 
pass book. His account was overdrawn 
several hundred dollars at the time and 
he drew against the account after mak- 
ing this deposit. 

Kopperl & Co. deposited the checks 
with the National Bank of the Republic, 
indorsing them 


“For collection to the credit of 
Kopperl & Co.” 


The National Bank of the Republic 
gave credit on its books to Kopperl & 
Co, for the amount and sent the checks 
on to New York for collection and they 
were paid on or before February 14, 
1896. 

On that day Kopperl & Co. assigned 
for the benefit of their creditors. Dop- 
pelt filed his claim with the assignee for 
the balance due on his account with 
Kopperl, being $1017.58, which was the 
proceeds of these checks less the amount 
he had checked out. 

Subsequently he brought this action 
against the National Bank of the Re- 
public alleging that Kopperl received 
these checks as his agent for collection; 


that he was not indebted to Kopperl at 
the time; that Kopperl was then insol- 
vent and had since made an assignment 
for the benefit of his creditors; that the 
National Bank of the Republic had re- 
ceived these checks from Kopperl for 
collection and had duly collected them, 
and that by reason of the premises that 
bank became liable to account to Dop- 
pelt for the proceeds. 

Held: Under the pleadings it became 
incumbent on Doppelt to show that he 
deposited these checks with Kopperl for 
collection only. He indorsed them in 
blank without any restriction whatever; 
and under the well settled rule of this 
state he thereby transferred a good title 
to Kopperl, free from all equities in his. 
favor. Under these circumstances the 
National Bank of the Republic could not 
know that he claimed or pretended to 
any rights in the paper, and it was au- 
thorized to act upon Kopper!l’s indorse- 
ment of the checks and proceed to collect 
the same and credit his account with the 
proceeds, Its cashier testified that Kop- 
perl drew against these checks and that 
his account was overdrawn, and when 
he failed there was no balance to his 
credit. 

Further held, a refusal to admit evi- 
dence that the National Bank of the 
Republic held collateral to secure it for 
Kopperl’s indebtedness was proper. 
Judgment for defendant bank. 
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INDORSED CERTIFICATE OF DEPOSIT. 
INSOLVENCY OF BANK BEFORE MATURITY—DEMAND OF PAYMENT UPON RECEIVER 


PENDENTE LITE, 


INSUFFICIENT TO CHARGE INDORSER,. 


Jackson v. McInnis, supreme court of Oregon, October 31, 1898. 


A bank issued its negotiable certificate of deposit which was indorsed and transferred by the 


payee. 
lite. 


Before maturity the bank became insolvent and the court appointed a receiver pendente 
At maturity, the holder presented the certificate to, and demanded payment of, the receiver; 


and served notice of nonpayment upon the indorser. 
Held: The demand was not sufficient to hold the indorser. 


Action by Carl H. Jackson against 
Alexander W. McInnis. Judgment for 
plaintiff. Defendant appeals. Reversed. 

Bean, J. This is an action by an 
indorsee against an indorser of a nego- 
tiable certificate of deposit issued by the 
Portland Savings Bank on October 26, 
1894, in favor of the defendant for $399.- 
76 and by him transferred and indorsed 
to the plaintiff for value. After the in- 
dorsement and before the maturity of 
the instrument, the Portland Savings 
Bank, becoming insolvent, closed its 


doors and a receiver, pendente lite, was 
appointed by the circuit court of Mul- 


tonomah county. Upon the maturity of 
the paper, presentment and demand of 
payment was made upon the receiver, 
and notice of non-payment given to the 
defendant; and the only question nec- 
essary to consider on this appeal is 
whether such demand and notice is suffi- 
cient to hold the indorser. 

No authority directly in point has 
‘been cited by counsel on either side, nor 


have we been able to find any; but upon 


principle the demand in question was, in 
our opinion, insufficient. 

The contract of an indorser of a ne- 
gotiable instrument is that if, when duly 
presented at maturity, the paper is not 
paid by the maker, he—the indorser— 
will upon notice of dishonor, pay the 
same to the indorsee or other holder. 
It is a collateral and conditional contract 
governed by the technical rules of the 


law merchant; and a demand of payment 
upon the maker or drawer and notice of 
non-payment ar: conditions precedent to 
the indorser’s liability. It would seem 
necessarily to follow, therefore, from 
the very nature of the contract, that the 
presentment for payment must be made 
to the person whose duty it is to pay 
or to an agent or person duly authorized 
to act in the premises. 1 Daniel, Neg. 
Insts. sec. 588; Tied. Com. Paper, sec. 
313. 

Now, the receiver pendente lite of a 
corporation, is not the agent of the cor- 
poration, nor is it his duty to pay ordis- 
charge any of its obligations, except as 
he may be directed by thecourt. Heis 
an officer of the court to preserve and 
distribute the assets of the insolvent cor- 
poration, and has no power other than 
that conferred upon him by the order of 
his appointment, or such as may be de- 
rived from the general practice of the 
courts of equity in such cases. High, 
Rec., sec 1; Farmers’ Loan Co, v. Ore- 
gon Pacific Railway Co., 31 Or. 237. 
A demand upon him for the payment of 
the debts of the corporation would, 
therefore, be a useless proceeding be- 
cause he has neither the power nor au- 
thority to pay them. That duty still 
rests upon the corporation notwithstand- 
ing its authority and the appointment of a 
receiver. Neither of these events amount 
to adissolution of the corporation nor 
relieve it from the duty of paying its ob. 
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ligations, Bank v, Bank, 14 Wall. 383; 
Decker v. Gardner, 124 N. Y. 334; 
Bank v. Deposit Co., 161 U. S. 1. It 
continues to exist as a corporate entity, 
and its insolvency constitutes no excuse 
for neglect to make due presentment for 
payment of its paper or to give notice 
of dishonor to an indorser thereof. 
Hawley v. Jette, 10 Or. 31. 

The case of Armstrong v. Thurston, 
11 Md. 148, is quite analogous to the case 
in hand, and supports the conclusion to 
which we have arrived. In that case 
the demand of payment was made upon 
an assignee of the maker of the note for 
the benefit of creditors, and it was held 
that it was not sufficient because the in- 
solvency of the maker did not excuse 
demand and notice and the assignee was 
not his agent nor was it his duty to pay 
the note; and the court say no case has 
been found in which a demand of pay- 
ment on a person standing in such a 
relation to the maker of the note has 
beea held sufficient. 

The case of Ballard v. Burton, 64 Vt. 
387, cited by the defendant, is not in 
point. That was an action against a 
person who joined with the bank as 
maker of a certificate of deposit, and his 
undertaking was to pay the plaintiff the 
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amount called for by the certificate whet 
it, properly indorsed, should be re- 
turned to the bank. Before its ma- 
turity the bank failed and the question 
was whether a return of the certificate 
to the receiver was a sufficient compli- 
ance with the terms of the contract, 
There was no question in the case as to 
the rights or liabilities of an indorser, 
and no discussion or consideration of 
that question. The same may be said 
of the case of Hutchinson v. Crutcher 
(Tenn. Sup.) 39 S. W. 725. That was 
an action against an indorser of a note 
executed by a third person, payableata 
certain bank; and the bank being,at the 
maturity of the note, in the hands of a 
receiver, it was held by a divided court 
that the place of payment was at the 
office of the receiver, and not at the 
building formerly occupied by the 
bank. 

It follows from these views that the 
demand for payment made by the plain- 
tiff upon the receiver of the Portland 
Savings Bank was insufficient to charge 
the defendant as indorser, and the judg- 
ment of the court below must be re- 
versed and the case remanded for such 
further proceedings as may be proper, 
not inconsistent with this opinion. 


TRUST MONEY IN INSOLVENT BANK. 


Cern Exchange National Bank v. Solicitors’ Loan & Trust Co., Supreme court of Pennsylyania, Nov. 7, 1898. 


Suit by the Corn Exchange National 


Bank against the Solicitors’ Loan & 
Trust Co, and its assignees to recover a 
package of money delivered by former 
to latter under the following circum- 
stances: 

On January 2, 1896,the trust company 
asked the bank, by telephone, for $2,000 
in $2 bills, and on a favorable response, 
sent its check for that amount on the 
Fourth St, National Bank where it had 


funds to meet it, by messenger, who re- 
turned with the bills put upin packages. 
On the next day the trust company, 
without opening its doors, failed, its. 
check was dishonored, and the package 
remained unbroken when its assignee 
took possession. 

Held, the bank is entitled to recover 
the unopened package from the as- 
signee and a court of equity has juris- 
diction of the suit therefor, 
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MORTGAGE TO OFFICER TO SECURE DEBT TO BANK. 
USURIOUS LOAN BY NATIONAL BANK—REALESTATE MORTGAGE TO OFFICER AS SECURITY 
— MORTGAGE FORECLOSURE—BANK HELD SUBJECT TO STATE USURY PENALTY. 
Gadsden v. Thrush, etal., supreme court of Nebraska, November 3, 1898. 


A national bank took as security for a debt partly pre-existent and partly created at the 


time, a real estate mortgage, naming an individual, an officer of the bank, as mortgagee. 


transaction was usurious, 


The 


Held, that, having given the transaction the form of one with an individual, for the purpose 
of evading the liabilities peculiar to national banks, the bank could not be heard to assert its true 
nature for the purpose of evading the liabilities attaching to individuals, and of claiming the priv- 


ileges of national banks. 


In an action by James Gadsden to 
foreclose a mortgage made to him by 
George Thrush and wife, no controversy 
existed between the parties named, but 
(omitting other matters in controversy) 
the Schuyler National Bank claimed a 
prior lien on the mortgaged premises, 
and the decree established such prior 
lien for the amount claimed by the bank. 
Thrush appealed, because on a plea of 
usury by him interposed against the 
claim of the bank the court declined to 
permit the remedy offered by the state 
law, but allowed the principal of the 
debt with a forfeiture only of unpaid in- 
terest. 

Reversed. 

Held: We come to the lien of che 
Schuyler National Bank. Thrush was 
largely indebted to that bank. He ob- 
tained a further loan and executed to 
the bank a note for $5 ,o00 to represent 
the consolidated indebtedness. At the 
same time there was made a note for a 
like amount to William H. Sumner and 
a mortgage to Sumner to secure the lat 
ter note. Sumner was an officer of the 
bank, He had no individual dealings 
with Thrush and the sole purpose of the 
note and mortgage to him was to secure 
the debt to the bank, Certain payments 
were made on the bank’s note, so that 
when it came to foreclosure, the bank 
claimed as due, only $3,229. 


To the cross-petition of Sumner, in 
which the bank was permitted to join, 
Thrush pleaded usury, 

It was clearly shown that the transac- 
tions between Thrush and the bank were 
tainted with usury, and the court so 
found. But the view was taken that, as 
the transaction was, in effect, with a 
national bank, the remedies afforded by 
the act of Congress in that behalf were 
exclusive, and that Thrush was not en- 
titled to the benefit of the state laws, 
whereby he might set off against the 
principal all payments made of interest, 
Accordingly there was allowed this bank 
its principal. 

It is now firmly established that, as 
against a national bank the remedies al- 
lowed by act of Congress in case of 
usury are exclusive, and that payments 
of usurious interest may not be set off 
in an action for the debt. 

But the case before us is complicated 
by the fact that the mortgage and note 
here in question were not made to the 
bank, but to an individual amenable to 
the state laws, who joins the bank inen- 
forcing the security. We have been 
cited to no authority on the precise 
question thus presented, nor, in the 
course of an independent investigation, 
necessarily somewhat cursory, have we 
discovered any. We think, however, 
that under the circumstances, the bank 
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is in no position to assert any privilege 
under the act of Congress. 

The inference from the direct testi- 
mony and from the circumstances is that 
if the object of procuring the note and 
mortgage to be executed to Sumner was 
not to evade the penalties of the act of 
Congress with respect to usury, it was 
to evade the inhibition against the tak- 
ing by a national bank of real estate se- 
curity for loans made at the time. 
Whether that inhibition applies to a case 
where a portion of the debt was pre- 
existent, we need not inquire, because it 
is now settled that a violation of that 
enactment does not afford the debtor 
any ground of relief; the government 
alone may complain. 

Still, whichever motive influenced the 
bank, the object was tou evade the bur- 
dens attaching to its position as a na- 
tional bank. It would be highly uncon- 
scionable to permit a person to give a 
contract a false form to evade the bur- 
dens which would follow from its true 
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expression, and then permit him to show 
the truth as against the form to evade 
the burdens cast by a contract in the 
form which has been so chosen. It is 
said that Thrush might certainly have 
recovered the penalty denounced by 
Congress by an independent action 
within the period of limitations against 
the bank and that, therefore, the trans- 
action must be regarded as one within 
the act of Congress. This does not fol- 
low. One may render himself liable be- 
cause of a false aspect he throws upon 
his transactions, and at the same time 
be thwarted in his effort to evade an- 
other liability, to evade which he had 
selected the false aspect. 

Decree of district court reversed and 
cause remanded, with directions to as- 
certain the amount of money advanced 
to Thrush by the Schuyler National 
Bank, deduct therefrom all payments, 
whether of principal or interest, and 
award foreclosure for the remainder, if 
any. 


INDORSEMENT LAW OF NORTH CAROLINA. 


First National Bank of Washington v. Eureka Lumber Co. 


1. In an action against indorsers on a 
promissory note, defendants contended 
the action could not be maintained be- 
cause no notice of any demand upon the 
makers was given them before com- 
mencement of the action. 

Held: No such notice was necessary. 
The indorsement was upon a plain pro- 
missory note, and rendered the defend- 
ants liable as sureties; and no demand 
on the maker or notice to the defend- 
ants of such demand, was necessary 
previous to the bringing of this action. 
Code, sec. 50. 

2. A further contention of defendants 


Supreme court of North Carolina, Oct. 25, 1898. 


was that as, prior tosuit, the maker had 
confessed judgment to the plaintiffs for 
the amount of the note, the latter was 
merged in the judgment and the note 
ceased to exist as a liability of defend- 
ants. 

Held: Between the parties to an ac- 
tion wherein a judgment is rendered 
the judgment is a merger and the note 
orinstrument sued upon is extinguished ; 
but as to sureties or indorsers who are 
not parties to the judgment there is no 
merger or extinguishment of the noteor 
instrument. Code, sec. 186; Hix v. 
Davis, 68 N. C. 231. 
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WHEN 


IS A CHECK OUTLAWED? 


NATURE AND CHARACTERISTICS OF A CHECK STATED-—ACTION AGAINST DRAWER IS 
FOUNDED ON THE CHECK ITSELF; NOT ON SOME INDEPENDENT OR IMPLIED 
LIABILITY HAVING ORIGIN IN TRANSACTION IN WHICH CHECK FIGURES 
—UNDER NEBRASKA STATUTES LIMITATION IS FIVE YEARS, 


Conner v. Becker, supreme court of Nebraska, October 20, 1838. 


. An action on a check by the holder against the maker after demand of the drawee and 
ensbiieaaae is a suit on a written instrument, within the meaning of section 1o of the Code of 


Civil procedure, and the limitation is five years. 


2. Held, that there were questions of fact which should have been submitted to the jury,and 


a peremptory instruction of a verdict was erroneous. 


Action by W. M. Conner and others 
against George Becker to recover a 
check. From a judgment for defend- 
ant, plaintiffs bring error. Reversed. 

Harrison, C.J. In this, a suit on 
a check against the drawer thereof, 
the instrument having been presented 
for payment to the bank to which it was 
directed, and not paid, the defense inter- 
posed by plea in the answer was that of 
the bar of limitation of the cause of ac- 
tion. Attheclose of the introduction 
of the evidence, the trial being toajury, 
the presiding judge instructed a verdict 
for the defendant, which was returned, 
and in duecourse of procedure an accord- 
ant judgment was rendered thereon. The 
plaintiffs present the case to this court 
for review. 

It is contended for the plaintiffs that 
the claim in suit was of such a nature 
that an action thereon was not barred 
by limitation until the expiration of five 
years from the time of its accrual, while 
for the defendant it is insisted that it 
was one of the causes upon which suit 
must be commenced within four years. 
The sections of the statutes to which 
reference is made in the arguments are 
as follows: 


**Sec. 10, Within five years, an action 
upon a specialty, or any agreement,con- 
tract, or promise in writing or foreign 
judgment. 


(Syllabus by the court.) 


“‘r1, Within four years, an action 
upon a contract, not in writing, not in 
writing, expressed or implied; an action 
upon a liability created by statute other 
than a forfeiture or penalty.” 


“Sec. 15. Actions brought for dam- 
ages growing out of the failure or want 
of consideration of contracts, express or 
implied, or for the recovery of money 
paid upon contracts, express or implied, 
the consideration of which has wholly or 
in part failed, shall be brought within 
four years.” 


See Code Civ. Proc., Comp. Stat. 
1897, pp. 1166, 1167. 


In Daniel on Negotiable Instruments, 
(volume 2, § 1566) it is stated: “ A check 
is (1) a draft or order (2) upon a bank or 
banking house (3) purporting to be 
drawn upon a deposit of funds, (4) for 
the payment, at all events, of a certain 
sum of money (5) to a certain person 
therein named, or to him or his order, or 
to bearer, and (6) payable instantly on 
demand.” And the author quotes from 
other textwriters as follows: “ ‘A check 
isa brief draft or order ona bank or bank- 
ing house directing it to pay a certain 
sum of money,’ says Parsons (volume 2 
[Notes & B.] page 57). ‘Acheck drawn 
on a bank is a bill of exchange payable 
on demand.’ Edw. Bills & N. 396, ‘A 
check on a banker, is, in legal effect, an 
inland bill of exchange, drawn on a 
banker, payable to bearer or order on 
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demand.’ Byles, Bills (Sharswood’s Ed.) 
14. ‘Accheck is a written order or re- 
quest addressed to a bank, or to persons 
carrying on the business of bankers, by 
a party having money in their hands, 
requesting them to pay on presentment 
to another person, or to him or bearer, 
orto him or order, a certain sum of 
money specified in the instrument.’ 
Story, Prom. Notes, 487. Chitty’s def- 
inition is substantially the same as 
Story’s. Chit. Bills (13th Am, Ed.) 578, 
(5tt).” A check may be regarded as sub- 
stantially an inland bill of exchange. 
Bickford v. Bank, 42 Ill. 238; Rounds 
v. Smith, Id. 245. ‘‘A check is a bill of 
exchange drawn by a customer on his 
banker, payable on demand, and is gov- 
erned by the rules relating to such in- 
struments.” 2 Lawson, Rights, Rem. 
& Prac. sec. 530; Rogers v. Durant, 140 
U. S. 298, 11 Sup. Ct. 754. ‘‘The dif- 


ferential traits decidedly preponderate; 


and the more correct method is to treat 
the check as an altogether independent 
and distinct instrument from the bill of 
exchange, admitting at the same time 
that in some few specific matters the re- 
semblance between the two instruments 
is sufficiently strong to cause one and 
the same rule to cover and include them 
both.” Morse, Banks (3d Ed.) § 380. 
The foregoing but serves to show the 
general opinion which has been ex- 
pressed relative to the nature and char- 
acteristics of a check, and with what 
other commercial paper it is classed. 
Coming more directly to the point, we 
will say that accompanying every check, 
and a part or elemental of the transac- 
tion of its execution and delivery, is the 
contract or promise of the drawer that 
the party or bank against whom or which 
it is drawn has funds of the drawer to 
meet it, and will on presentment pay it, 
While not expressed in words in the in- 
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strument, this contract or promise is as 
much a part of it, and evidenced by it, 
as if, written on its face; and this agree- 
ment being so elemental of every check, 
the action against the drawer, on the 
instrument, if it is not paid on demand, 
is one predicated or founded on the in- 
strument for the breach of the contract 
or promise thereof. No other or further 
evidence is necessary in an action on a 
check against the drawer thereof to 
show his promise or contract than the 
instrument. Its exhibition in evidence 
proves the agreement, 

The suit, then, ison the check, and 
not on some independent or implied lia- 
bility which had its origin in the trans- 
action in which the check figures. The 
contract and the obligation thereof may 
be likened to that of an indorser of ne- 
gotiable paper. The signature may be 
all that appears in the instrument; but 
the promise is there, requires no oral 
testimony to establish it, is governed by 
the rules of written agreements, and not 
by those applicable to verbal ones, 
Hoffman v, Hollingsworth (Ind. App.) 
37 N. E. 960. In an action on an in- 
dorsement the bar of the statute of lim- 
itations was raised in defense. Simple 
contracts not in writing were barred in 
six years, Similar contracts in writing 
were barred in fifteen years. It was 
said in an opinion of the supreme court, 
to which the cause had been removed for 
review: “An indorsement is a written 
contract of which the law declares the 
effect; and, when counted upon, it is 
the foundation of the action; anda plea 
that the cause of action did not accrue 
within six years is no bar under the stat- 
ute.” Haines v.Tharp, 15 Ohio,130. The 
obligation of the drawer of the check 
‘‘rests in” or ‘‘grows out of” the instru- 
ment immediately, and not remotely, 
and the suit is on the check, the written 
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instrument, and governed by section 10 
of the Code, or the limitation is five 
years, 

There has been cited by counsel for 
the defendant the case of Platt v, Black, 
10 Ohio Cir, Ct. R. 499, in support of 
the proposition advanced by them, In 
the case cited, the suit was by the bank 
against the maker of a check who, when 
the instrument was presented at the 
bank on which it was drawn, had no 
funds on deposit therein. The bank had 
paid the check and sought a recovery of 
the amount. The action was held not 
to be on the check, but on an implied 
promise of the maker to repay the 
drawee. Thetransaction differed ma- 
terially from the one in the case at bar. 
The right of action did not arise or grow 
immediately out of the check, but had 
its source in the act of the bank in mak- 
ing the payment, and theimplied liabil- 
ity of the maker of the instrument to 
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repay the amount. The bank was 
moved to do the act by the check, but 
the liability to repay had its immediate 
and direct origin in the act of payment, 
If the bar had been effectual against this 
action in four years, then the evidence 
would have established and without dis- 
pute that the time of limitation had 
fully run and expired prior to the insti- 
tution of the suit; but, with the five 
years to run, the evidence was of such a 
nature that it should, under proper in- 
structions, have been submitted to the 
jury to determine; the question of the 
time when the defendant became a resi- 
dent of this state, to which he removed 
from Ohio, where the check was made 
and given,—whether he had resided here 
five years prior to the commencement of 
the suit,—being a vital one of the is- 
sues. The judgment must be reversed, 
and thecause remanded. Reversed and 
remanded, 


DEPOSIT OF STATE FUNDS WITH NATIONAL BANK. 
State of Nebraska v. First Nat. Bank of Orleans, etal. U. S. Cir. Ct., D. Neb. August 8, 1898. 


In an action by the state against the 
bank, its receiver and the bank's sure— 
ties, to recover deposits of state funds 
secured by a bond executed by the bank 
and such sureties, the sureties demurred, 
contending that the transaction was one 
of borrowing money on the part of the 
bank, not in the usual and ordinary 
course of banking business; that such 
borrowing was in violation of the na- 
tional bank act, and not within any of 
the powers conferred upon the bank, 
and illegal, the bond or obligation given 
void, and for such reason, the sureties 
not liable. It was not claimed that 
every borrowing of money by a national 
bank is prohibited; butit was contended 
that the fact that under the depositary 
law of Nebraska the bank is required to 
make a bid for the deposit, agreeing to 


pay interest on the daily balances at 
at rate of not less than 3 per cent. per 
annum, and to execute a bond with sure- 
ties for the faithful payment of the 
amount of such deposit and interest 
thereon makes such a transaction nota 
deposit in the ordinary sense, but a bor- 
rowing of money not in the usual and 
ordinary business of banking. 

Held: The transaction in question was 
one of a deposit of public moneys, nota 
borrowing of money on the part of the 
bank. The fact that tne bank bid for 
the money does not change the character 
of the transaction, which was not in vio- 
lation of the authority conferred on a 
national bank, The giving of the se- 
cutity to do what in law it was obligated 
to do was not a void act, and the de- 
murrer of the sureties is overruled. 
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WHEN DID U. S. BANKRUPT LAW SUPERSEDE STATE LAW? 


Parmenter Mfg, Co. v. Hamilton, supreme court of Mass, Nov. 3, 1898, 


The U. S. bankruptcy law, passed on 
July 1, 1898, ends with the following 
provision: 

“This act shall go into full force and 
effect upon its passage, provided, how- 
ever, that no petition for voluntary 
bankruptcy shall be filed within one 
month of the passage thereof, and no 
petition for involuntary proceedings 
shall be filed within four months 
of the passage thereof. Proceedings 
commenced under state insolvency laws 
before the passage of this act shall not 
be affected by it.” 

Question: Did this act so far super- 
sede the insolvency laws of Massachu- 
setts from the time of its passage as to 
deprive the courts of Massachusetts of 
jurisdiction to entertain petitions for the 
commencement of insolvency proceed- 
ings filed after July 1, 1898? 


Held: This question depends upon 
the intention of Congress as manifested 


by its language. Of the power of Con- 
gress to pass an act having this effect, 
there is no doubt. The language is 
materially different from that of the 
bankruptcy act of 1867, and from that 
of the earlier bankruptcy law of 1841. 
The argument that the change in ques- 
tion was intentional is almost irresist- 
ible. The act is ‘‘to go into full force 
and effect upon its passage;” that is to 
say, the rights of all persons in the par- 
ticulars to which the act refers, are to 
be determined by the act from the time 
of its passage. Among these rights is 
the right to have insolvent estates settled 
in bankruptcy under the provisions of 
the act, including the rights to have acts 
of bankruptcy affecting the settlement 


of estates, determined by it (section 3), 
to have the rights of debtors to file vol- 
untary petitions, and of creditors to file 
involuntary petitions, determined by it 
(section 4), and to have preferences and 
liens governed by the provisions of it 
(sections 60 and 67). These various 
provisions affecting the rights and con- 
duct of debtors and creditors are differ- 
ent from those previously existing in 
most of the states, and perhaps different 
from those found in the laws of any 
state, and they supersede all conflicting 
provisions, 

The only limitation upon the full and 
complete operation of the act ufon its 
passage is that the right to begin pro- 
ceedings is postponed one month in the 
case of voluntary petitions, and four 
months in the case of involuntary peti- 
tions. Whenever the proceedings are 
commenced the conduct of the parties 
after the passage of the act is to be 
tested by its requirements. The only 
saving clause affecting the jurisdiction 
of state courts provides for cases com- 
menced in those courts before the pass- 
age of the act. 

The plain implication is that proceed- 
ings commenced in the state courts after 
the passage of the act are unauthorized. 
This is in accordance with the earlier 
language giving the statute full force 
and effect from the time ef its passage, 
except that the filing of petitions is to 
be postponed for a short time. We are 
of opinion that the language was chosen 
to make clear the purpose of Congress 
that the new system of bankruptcy 
should supersede all state laws in regard 
to insolvency from the date of the pass- 
age of the statute, 
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FORGED BANK DRAFT. 

DRAFT, INTENDED FOR GEORGE ‘‘P,” BENT, DRAWN AND MAILED TO GEORGE “A” 
BENT—LATTER RECEIVES, INDORSES AND SELLS FOR VALUE—INDORSE- 
MENT HELD A FORGERY, AND HOLDER WITHOUT TITLE OR 
RIGHT OF RECOVERY THEREON FROM DRAWEE. 

Beattie v. National Bank of lilinois, supreme court of Illinois, October 24, 1898. 


Where a draft intended for George ‘‘P.” Bent is drawn by mistake to George ‘‘A.” Bent, 
mailed to that name, received by the latter, indorsed and negotiated for value, 

Held: The indorsement is a forgery,or at all events spurious,and the indorsee takes no title, 
and has no right of action thereon against the bank upon which the draft is drawn. 


Action by the holder of a forged bank 
draft against the drawee. The facts 
were these: 

On September 15, 1891, one George ?. 
Bent, of No. 223 Canal Street, Chicago, 
sent for collection to the First National 
Bank of Council Bluffs, Iowa, a note for 
$133.50 which, on September 28, said 
bank collected from the maker and made 
its draft for $133.25 on the National 
Bank of Illinois, Chicago, to the order 
of George A. Bent, instead of George 


P. Bent, by mistake, the latter being 


intended to be made the payee in 
the draft. The draft was mailed to 
George A. Bent, Chicago, Ill. It was 
received from the postoffice by a man 
named George A. Bent (the latter never 
having had any business transaction 
with any of the parties) who indorsed 
upon it his own name, George A. Bent, 
and sold it to the plaintiff, one Beattie, 
for value. The latter deposited it in his 
own bank, through which it was col- 
lected, but this bank, afterwards being 
compelled to refund, required plaintiff 
to make it good. 

Plaintiff afterwards took the draft to 
the drawee bank and ascertaining that 
it had funds of the drawer, demanded 
payment, and then brought an action to 
recover the amount. 

Held: The question presented is 
whether a party holding a draft under 
a forged indorsement of the payee 


therein, or what amounts to a forged 
indorsement, can compel the drawee to 
pay him the draft? 

The evidence establishes that George 
A. Bent who took the draft from the 
postoffice and indorsed his name upon 
the back of it was not the real payee, 
to whom the drawer of the draft intend- 
ed to make it payable. It is true that 
the real and intended payee and real 
owner of the draft was named George 
P. Bent; but the fact that the name of 
the real owner and the name of the 
fraudulent possessor of the draft differ, 
so far as the middle letter of the name 
is concerned, does not make the case 
other than a case where the name of the 
real payee and the name of the assumed 
payee are the same. This is so because 
the law does not regard the middle in- 
itial letter as a part of a person’s name, 
but only recognizes one Christian name 
of a party. 

Where a bill is payable to the order of 
a person, and another person of the 
same name of the payee gets hold of it, 
and indorses it to a party who takes it 
in good faith and for value, such party 
acquires no title to the bill (Cochran v. 
Atchison, 27 Kan, 728). If the indorse- 
ment so made by a person who is not 
the real payee,but has the same name as 
the real payee, is made by such person 
with full knowledge that he is not the 
real payee, and with intent to perpetrate 
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a fraud, his indorsement cannot be re- 
garded otherwise than as a forgery 
(Barfield v. State, 39 Ga. 127; U.S. v. 
Long, 30 Fed. 678; Com. v. Foster, 114 
Mass. 311; People v. Peacock, 6 Cow. 
73: 

Nothing is better settled than that a 
forged indorsement does not pass title 
to commercial paper negotiable only by 
indorsement, and does not justify the 
payment of such paper. Here, whether 
the indorsement of the payee’s name 
was technically a forgery or was merely 
a spurious and false indorsement, in 
either case it was inoperative to change 
the titie to the instrument. (Graves v. 
Bank, 17 N. Y. 205; Mead v. Young, 4 
Term R. 28). 

In the case at bar, when the plaintiff 
presented the draft for payment to the 
drawee bank, the latter had a right to 
know that the plaintiff held the draft 
under a genuine indorsement. When 
the plaintiff presented the draft for pay- 
ment, it had been ascertained that the 
indorsement was forged, or at all events 
spurious and false, and was therefore 
void. No title passed by it, and if the 
drawee had made payment to the plain- 
tiff, it could have been compelled again 
to pay the draft to the true owner 
thereof. 

It follows that the plaintiff, having no 
title to the draft, was not entitled to re- 
cover the amount thereof from the 
drawee. If without knowledge of the 
real character of the indorsement, the 
drawee had paid the amount to plaintiff 
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it could have recovered such amount 
back from him. This results from the 
fact that “the indorser contracts that 
the bill or note is in every respect genu- 
ine, and neither forged, fictitious nor al- 
tered.” 1 Dan, Neg. Inst. (4th Ed.) sec. 
672. 

If, therefore, it be true that, upon 
payment of the amount of the draft to 
plaintiff by the drawee, a recovery could 
be had by the drawee from plaintiff 
upon the ground that plaintiff by his in- 
dorsement had guaranteed the genuine- 
ness of the previous indorsement by 
George A. Bent, it would be useless to 
hold that a right of recovery exists in 
favor of the plaintiff against the drawee. 
To require the latter to pay an amount 
which it could hereafter recover back 
again would be an idle ceremony. 

Counsel for plaintiff claims that he has 
a right of action against the First Natl. 
Bank of Council Bluffs, Iowa, becaus 
of the alleged carelessness of that bank, 
which was the drawer of the draft, in 
not mailing it properly to the payee 
named therein. In other words, it is 
said that instead of addressing the letter 
inclosing the draft to George A. Bent of 
Chicago, it should have addressed it to 
George P. Bent, of 223 South Canal 
Street, Chicago. We do not deem it 
necessary to decide whether or not an 
action will lie in favor of plaintiff against 
the Iowa bank. This action is against 
the drawee, and it is sufficient to say 
that, so far as this record shows, the lat- 
ter was guilty of no negligence. 


JOINT ACCOMMODATION INDORSERS. 


Logaa v. Ogden, supreme court of Tennessee, October 19, 1898. 


1. Where two persons signed their 
names in biank on the back of a nego- 
tiable promissory note, before delivery, 
for the accommodation of the maker, 
and to give him credit with the payee, 


Held, they are co makers with the ori- 
ginal promisor, and with him jointly 
and severally liable to the payee. 

2. As between themselves and the 
payee, they are co-makers with the ori- 
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ginal promisor; as between themselves 
and the original promisor they are joint 
sureties for him; as between themselves 
alone, they are joint sureties, and do not 
sustain the relation of first and second 
indorsers, notwithstanding the fact that 
one necessarily signed before the other, 
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so as to make the first liable to the 
second, Both are equally liable, and the 
fact that one indorsement precedes the 
other is wholly immaterial where, as in 
a transaction of this nature, they both 
act concurrently, from the same motive, 
and to the same end. 


CONFESSION OF JUDGMENT CLAUSE IN NOTE. 
PROMISSORY NOTE WITH POWER OF ATTORNEY TO CONFESS JUDGMENT—JUDGMENT 
CLAUSE INVALID AND DOES NOT AFFECT NEGOTIABILITY OF NOTE, 
Tolman v. Janson, supreme court of Iowa, October 19, 1898. 


? A provision authorizing any attorney to appear and confess judgment, contained in a prom- 
issory note, is invalid under the laws of Iowa, and hence no partof the note, the negotiability of 


which is not affected thereby. 


Where such a note is executed in Illinois, and action thereon brought in Iowa, the presump- 
tion is that the law of the foreign state concerning such confession of judgment provision, is the 
same as that of Iowa, in ihe absence of pleading and proof to the contrary. 

Notes of this character having been indorsed in blank by the payee, the holder, suing the 
maker thereon, is presumed to be an innocent holder for value, and such notes being negotiable 
are not subject, in his hands, to the defense of failure of consideration. 


Appeal from district court, Des 
Moines County; James D. Smythe, J. 

The plaintiff is the holder of four 
promissory notes, on which recovery is 
sought in this action. The following 
is a copy of one of the notes, the others 
being the same except as to the dates of 
payment: 

**$43.75. Chicago, April 1, 1892. 
Thirty months after date, without grace, 
for value received, I promise to pay to 
the order of Jernberg & Rylander, 
$43.75 in gold coin of the United States 
with interest at 6 per cent. per annum, 
payable annually, interest at 7 per 
cent. after maturity, at the banking 
office of Jernberg, Griffin & Co. ,Chicago, 
Tilinois. This note is secured by a trust 
deed of even date herewith to——And 
to further secure the payment of said amount 

hereby authorize irrevocably any attor- 
ney of any court of record to appear for 
in such court,in term time or vacation,at any 
time hereafter, and confess a’ judgment, 
without process, in favor of the holder of 
this note, for such amount as may appear to 
be unpaid thereon, together with costs and 
twenty-five dollars attorney's: fees, and to 


waive and release all errors whith may inter. 
vene in any such proceeding, and consent 
to immediate execution upon such judgment, 
hereby ratifying and confirming all that 

said attorney may do by virtue hereof. 


G. O. Janson.” 

The notes are indorsed iu blank by 
the payees, and the plaintiff claims to 
be a bona fide holder thereof. 

From the answer it appears that the 
consideration for the notes was a certain 
lot, to which the payees in the notes 
agreed to give a clear title, which has 
not been done, and cannot be, because 
of which there is an entire failure of 
consideration. The cause was tried to 
the court without ajury, who gave judg- 
ment for the defendant, and the plaintiff 
appealed. Reversed. 

GrRancer, J. The plaintiff put in evi- 
dence the notes sued on, and rested his 
case. Defendant then introduced evi- 
dence directed to his defense of a failure 
of consideration, and upon the submis- 
sion of the case judgment was entered 
for defendant. The conclusion of the 
court could have been based on no other 
finding than that the notes were non. 





716 THE BANKING 


negotiable, because of which the plain- 
tiff is not protected as an innocent 
holder for value. Being the holder of 
the notes, he has in his favor such a 
presumption, which must be overcome 
by proof before the defense pleaded is 
available as against him. Manufactur- 
ing Company v. Thomas, 53 Iowa, 558, 
Trustees v. Hill, 12 Iowa, 462; Rich- 
ards v. Monroe, 85 Iowa, 359. Author- 
ities to the same effect are numer- 
ous. 

That the court below based its con- 
clusion on a finding that the defense 
conld be urged against plaintiff on the 
ground of the non-negotiability of the 
notes is conceded by appellee in argu- 
ment, for he says: “The only legal 
question relevant or pertinent is the ne- 
gotiability of the notes.” It is then 
said that the district court held that they 
were not negotiable and that the de- 
fense was good. 

The only ground on which the notes 
are said to be non-negotiable is the pro- 
vision authorizing any attorney to ap- 
pear and confess judgment, because it 
makes uncertain the time of payment. 
The conclusion is, likely, correct under 
our holding in Culbertson v. Nelson, 
93 lowa, 187. 

But, unfortunately for appellee, we 
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meet another question not presented in 
argument. The notes were made in Il- 
linois. The pleadings contain no aver- 
ment that the law of Illinois differs from 
ours on the subject of provisions in a 
note for the confession of judgment by 
an attorney. In Hamilton v, Schoen- 
berger, 47 lowa, 385, it isexpressly held 
that such a provision in a note cannot 
be enforced in the courts of this state, 
and is not authorized nor contemplated 
by ourlaws. For the purposes of this 
case we must regard the law of Illinois 
the same as ours unless pleaded and 
proven to be otherwise. Bean v. Briggs, 
4 lowa, 464; Crafts v. Clark, 31 Iowa, 
77; Webster v, Hunter, 50 Iowa, 215; 
Hadley v. Gregory, 57 Iowa, 157. 
From this the unmistakable conclusion 
is that the provision of the notes as to 
confession of judgment was never of any 
validity, and hence no part of the notes. 
The argument of appellee practically 
concedes that the notes, without the 
provision as to confession of judgment, 
are negotiable, as they surely are. Such 
a conclusion, under the conditions of 
the record, entitles the plaintiff to judg- 
ment. This conclusion is not on the line 
of the arguments presented, but, never- 
theless, it seems conclusive and the 
judgment must stand reversed. 


NATIONAL BANK SHIPPING WHEAT, 


Landin v. Moorhead National Bank, supreme court of Minnesota, November 14, 1898. 


The cashier of the bank shipped in 
the name of the bank a carload of wheat 
to Duluth, for sale on account of the 
owner, Foote. This wheat was sold, 
but never paid for; the bank upon 
which the purchaser gave the check for 
the purchase price having failed before 
the check was presented for payment. 

Very shortly after the shipment of this 
car, the cashier shipped, also in the 
name of the bank, another carload of 


wheat to Duluth for sale on account of 
Landin, the plaintiff, who was the 
owner. This wheat was sold and paid 
for. 

The cashier, assuming that the money 
was the proceeds of the first car load, 
paid it over to Foote. The cashier was 
alone responsible for this mistake. He 
had in his possession the means of ascer- 
taining of which carload the money was 
the proceeds, but, without informing 
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himself, he assumed that the first money 
received was on account of the first 
shipment. 

Landin brought this action against the 
bank to recover the money received by 
it as the proceeds of his own wheat. 

Counsel for the bank urged that ship- 
ping wheat for third parties is not with- 
in the ordinary duties of the cashier of 
a national bank and that there was no 
evidence that in this instance the cashier 
had any actual or apparent authority 
from the bank to engage in any such 
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business, and hence that the shipping 
and selling the wheat for plaintiff was 
the individual act of the cashier, for 
which the bank would not be liable. 

_ The court holds: Although the cashier 
in shipping and selling the wheat for 
plaintiff in the name of the bank, acted 
beyond the scope of his authority, yet 
the bank, having received the proceeds, 
is bound to account for them to the 
plaintiff, and the fact that it has,through 
the mistake of its cashier, paid over the 
money to another party, is no defense, 


VERBAL ACCEPTANCE. 


INLAND BILL OF EXCHANGE DRAWN BY CREDITOR UPON DEBTOR—VERBAL ACCEPTANCE 
BY DRAWEE—IS LIABILITY TO CREDITOR THEREBY EXTINGUISHED? 
Erickson v. Inman Poulson & Co. Supreme court of Oregon, October 31, 1898. 


Acreditor drew an inland bill of exchange upon his debtor for goods sold and delivered, in 


favor of one N. 
paid. 


N presented the bill, and it was orally accepted by the drawee but was never 
In an action thereafter brought by creditor against debtor upon the original debt, the latter 


claimed it was extinguished by the verbal acceptance. 
Held: As the Oregon statute requires acceptances to be in writing, no liability was incurred 
by the defendant upon his verbal acceptance; hence he remained liable to plaintiff for the original 


debt. 


Action by Charles Erickson against 
Inman, Poulson & Co. Judgment for 
plaintiff. Affirmed. 


This action was to’ recover $316.73, 
balance due for sawlogs, sold and de- 
livered by plaintiff to defendants. There 
was no dispute as to the amount, but 
defendants claimed their indebtedness 
to plaintiff therefor had been exting- 
uished before commencement of this 
action because of their oral acceptance 
of the following draft drawn upon them 
by plaintiff: 

‘‘Clatskarrie, March 29, 1895. 

Messrs. Inman, Poulson & Co. : 

Please pay to the order of C. W. 
Nelson, $327.85 and charge same to my 
account. 

C, H. Erickson.” 

This order was drawn, and present- 
ed by Nelson to defendants for accept- 
ance before delivery of the logs, but was 
not accepted in writing; but the de- 


fendants promised verbally to pay it 
when the logs should be delivered, if 
there was a sufficient amount due the 
plaintiff for that purpose, and if not, to 


apply thereon whatever should be due 
him. 


The order, however, not being paid, 
was returned by Nelson to the plaintiff, 
who thereafter demanded of the de- 
fendants the balance due on the logs, 
and exhibited to them the Nelson order. 
Defendants refused to pay such balance 
until the order should be indorsed by 
Nelson, and the indorsement guaran- 
tied; whereupon this action was com- 
menced. 

Held: There is no ground for the ar- 
gument that the order operated as an 
equitable assignment to Nelson of the 
claim due or to become due from the 
defendants to the plaintiff. To give a 
draft or an order such an effect it must 
by its terms, be drawn upon a particu- 
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lar fund. McDaniel v. Maxwell, 21 Or. 
202. This order is not so drawn. Itis 
simply a written request by the plain- 
tiff to the defendants to pay to Nelson 
absolutely, at all events, a specified 
sum of money, and is an inland bill of 
exchange: Hawley v. Jette, 10 Or. 31. 

The defendants, therefore, owed no 
duty to the payee, nor did they become 
his debtor, unless the draft had been le- 
gally accepted by them. 1 Daniel Neg. 
Inst., secs. 480, 493; Anderson v. 
Jones, 1o2 Ala. 537. 

Now, the statute provides that * no 
person within this state shall be charged 
as an acceptor of a bill of exchange un 
less his acceptance shall be in writing, 
signed by himself or his lawful agent.” 
Hill’s Annot. Laws O. sec. 3194. There 
is no pretense that the defendants ever 
so accepted the order and, as a conse- 
quence, under the express provisions of 
the statute, they never became liable 
thereon, 

Their counsel claim, however, that 
the statute was passed for the benefit of 
the drawee, and the objection that the 
acceptance was not in writing can only 
be raised by him; and two Pennsyl- 
vania cases are cited in support of this 
contention, but in neither of them was 
the question of the effect of a verbal ac- 
ceptance of a bill of exchange involved 
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(Ulrich v. Hower,156 Pa St. 414; Moes- 
erv. Schneider, 158 Pa St 412;) and 
the dictum of the court on that question 
is at variance with the decided cases of 
that and other states which agree that 
under a statute like ours, no action can 
be maintained on an acceptance of a 
bill of exchange unless it is in writing 
and signed by the drawee (Maginn v, 
Bank 131 Pad St 362; Bank v. Linde- 
man, 161 Pa St.199; Anderson v. Jones, 
1o2 Ala 537; Duncanv Berlin, 60 N, 
Y. 151; Hall v. Flanders, 83 Me, 242; 
Elliott v. Miller, 8 Mich. 132; Bassett 
v. Haines, 9 Cal 260; Luffv Pope, 5 
Hill, 4:3; Weinhauer v. Morrison, 49 
Hun, 498; Dickinson v. Marsh, 57 Mo. 
App. 566; Haeberle v. O’Day, 61 Mo. 
App. 3.0; Upham v. Clute [Mich.] 63 
N, W. 3:7. 

If, under the statute, no action can 
be maintained against the drawee on a 
verbal acceptance, then certainly there 
is no liability on his part; and if there 
is no liability, he, of course, cannot set 
up such order, and his verbal accept- 
ance thereof, as’ a defense or counter- 
claim in an action brought against him 
by the drawer. Since it is admitted 
that the defendants never accepted in 
writing the order in question, it neces- 
sarily follows from these views that 
their defense to this action must fail. 


STOPPED CHECK. 


—_———— 


The recourse of a bank upon the drawer of a check which has been deposited with it by the payee, and pay- 
ment stopped, is not affected by the fact that it charges back said check to its depositor. 


Riverside Bank v. Woodhaven Junction Land Co, New York supreme court. app. div. rst dept. Nov. 11, 1898 


Action by the Riverside Bank against 
the Woodhaven Junction Land Co, as 
drawer, and one Andrews, as indorser, 
of a check for $450 drawn by the land 
company on the Bank of Jamaica in 
favor of Andrews, deposited by him in 
the Riverside Bank and charged back to 
his account by the bank afier payment 


had been stopped by the drawer. 
Andrews, when he deposited this $450 
check had $85 to his credit, making his 
balance $535; and he immediately drew 
out $500. The $450 had been given to 
Andrews in exchange for the check of 
one Fox, for like amount, which was 
worthless, upon learning which, the 
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drawer of the check in suit, stopped 
payment, 

The principal contentions of the draw- 
er were that the Riverside Bank was not 
a holder for value, bence the defense of 
failure of consideration was available 
against it; also that by charging the 
check back to the indorser-depositor, the 
Riverside Bank relinquished any cause 
of action on the check against the 
drawer. 

The court overrules these contentions 
and gives judgment against both drawer 
and depositor. It holds: 

1. Upon deposit of the negotiable 


check by the customer in the ordinary 
course of business, title thereto immedi- 
ately passed to the bank, which became 
the bona fide owner of such check, be- 
fore maturity, for value (having paid 
$415 of the deposit onthe credit thereof). 

2. It is entirely immaterial that, by a 
bookkeeping entry, the plaintiff subse- 
quently charged the amount back to 
Andrews. Its cause of action arising 
on the check was against both the draw- 
er and the indorser and the claim 
against the drawer was not surrendered 
nor was it released because of the entry 
referred to. 


AUTHORITY OF AGENT TO INDORSE. 
AGENT AUTHORIZED TO COLLECT MONEY AND RECEIVE CHECKS—INDORSEMENT OF CHECK 
TO ORDER OF PRINCIPAL—PAYMENT BY DRAWEE BANK—BANK’S 
LIABILITY TO PRINCIPAL. 
William Deering & Co. v. Kelso, et al. Supreme Court of Minnesota, October 26, 1898. 


A collecting agent has noimplied authority to indorse checks in the name of his principal 
because he has power to collect accounts and receive money and checks payable to his principal. 


[Syllabus by the court]. 


Action by William Deering & Co., 
against J. Kelso and another. There 
was a judgment for defendants and 
plaintiff appeals. Reversed. 

Buck, J. The plaintiff is a nonresi- 
dent corporation created under the laws 
of the State of Illinois, and engaged in 
the manufacture and sale of harvesting 
machinery and other farm implements. 
The defendants are co-partners and 
bankers at the village of Hallock, Kitt- 
son county, Minn. 

On the 16th day of January, 1895,one 
B. P. Lewis, a collector for the plaintiff, 
went to the firm of Westerson & John- 
son, in Hallock, and received from this 
firm a bank check for the sum of $200 
dated on that day, and payable to plain- 
tiff or order, drawn on the defendants, 
in part payment of a debt then due and 
owing from said firm to the plaintiff 
Lewis, instead of transmitting this check 
to the plaintiffs, residing in the State of 


Illinois, took the same to the banking 
house of the defendants, and then in- 
dorsed upon the back of the check the 
words ‘*‘ William Deering & Co., by B.P. 
Lewis” (the name of plaintiff), and re- 
ceived from the defendants, in exchange 
for said check, a draft payable to him- 
self or order, on Gilman, Son & Co. of 
New York, for $199.80, issued by the 
defendants. Lewis collected the pro- 
ceeds of the draft and absconded. He 
never paid to plaintiff any part of the 
proceeds so collected, and never made 
any report to plaintiff of such collection, 
When the plaintiff was informed of the 
transaction, it caused a demand to be 
made on the defendants for the pay- 
ment to it of the amount of said check 
so indorsed by Lewis. The defendants 
refused to pay the same. In the mean- 
time the defendants charged the account 
of Westerson & Johnson with the amount 
otf said check, and stamped upon its face 
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that same had been paid. Upon de- 
fendants’ refusal to pay the amount of 
the check, the plaintiff brought this ac- 
tion for the recovery thereof, and upon 
trial the defendants had a verdict, and 
from a judgment entered thereon the 
plaintiff appeals to this court. 

It quite conclusively appears that 
Lewis, as collector for the plaintiff, was 
authorized to make collections in money 
or to receive what are commonly called 
‘‘bank checks,” conditioned, however, 
that they were payable to the order of 
William Deering & Co.; and, upon the 
receipt of such checks, it was his duty 
tosend these identical checks forthwith 
to plaintiff for indorsement and collec- 
tion, through the clearing house and 
other banks. Lewis never had any ex- 
press authority to indorse or collect the 
checks after they were received by him; 
and it is a well established general rule 
of commercial law, applicable to all 
cases of implied agencies, that no au- 
thority will be implied from an express 
authority, unless it is positively needful 
for the performance of the main duties 
contemplated by the express authority. 
Tied. Com. Paper, § 77, and author— 
ities cited; Jackson v. Bank, yz Tenn, 
154. 

In this case no such necessity was 
shown or existed. The check in the 
possession of Lewis was not payable to 
him, but to his principal, William Deer- 
ing & Co.; and noimplication arose that 
prima facie it was payable to Lewis, or 
that he had authority to demand or se- 
cure payment in the name of the true 
owner. Where the drawer has funds in 
a bank, it is by custom obliged to honor 
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checks payable to order, and it pays 
them at its peril to any other than the 
person to whose order they are made 
payable. Tied. Com. Paper, § 431. 

The check was payable to plaintiff, 
and, when Lewis received it in payment 
of a debt due his principal, his duty as 
collector ceased, except to transmit it to 
his principal. The indorsement of the 
check was not a necessary incident of 
the collection of the account, and his 
power to receive checks instead of cash, 
did not confer power to indorse checks. 
Jackson v. Bank, 92 Tenn. 154; Graham 
v. Institution, 46 Mo. 186; Jackson v. 
Bank (Tenn. Sup.) 20 S. W. 802, The 
fact that Lewis was authorized to make 
collections in money as well as in checks 
did not enlarge his authority to indorse 
checks so taken in the name of the prin- 
cipal. Jackson v. Bank, 92 Tenn. 154. 
If he took checks in payment,he was not 
thereby authorized to indorse them to 
the bank on which they were drawn and 
receive the proceeds. Daniel, Neg. 
Inst. $294. See Mechem. Ag. 382. 

We do not think that any custom or 
usage was proven that plaintiff permit- 
ted its collection agents to indorse 
checks payable to itself, and receive the 
proceeds; nor do we in any manner in 
timate that, if such usage or custom was 
p-oven, it would be competent evidence 
to overcome well established commercial 
law. It seems a hardship for this loss 
to fall upon the bank, but it took no 
steps to inquire by what authority Lewis 
made the indorsement and, like other 
litigants who mistake the law, it must 
necessarily abide the consequences. 
Judgment reversed. 





LEGAL DECISIONS. 


CONDITIONAL PROMISSORY NOTE. 


A promissory note, the payment of which is conditional upon the maker's election to a public office, is not only 
noneregotiable, but absolutely void. 


Specht v. Beindorf, et al, supreme court of Nebraska, November 3, 1898" 


Action by Christian Specht, claiming 
to be an innocent holder for value before 
due, against the maker of the following 
promissory note: 


$500. Omaha, Neb. Oct. 15, 1890. 

Six months after date, we or either of 
us[promise to pay W. R. Vaughan, or 
order, the sum of five hundred dollars, 
for value received, payable at the Ne- 
braska National Bank, Omaha, Neb., 
with interest at the rate of 10 per cent. 
per annum from date until paid. And 
in case of a suit brought to collect this 
note, I will also pay the plaintiff therein 
a reasonable sum, not exceeding Io per 
cent. to be fixed by the court as attor- 
ney’s fees, if elected county commis- 
sioner. George E, Timme. 


Held: The portion of the contract in 
reference to its being paid if the maker 


should be elected county commissioner, 
and promising to pay an attorney's fee 
if suit should be brought, is a part of 
the note. The meaning of this contract 
is the same asif it read ‘‘six months after 
date, if elected county commissioner, I 
promise to pay,” etc. This clause, de- 
priving the instrument of certainty in 
time of payment, takes away its negoti- 
ble character. 

Further Held: The note in suit being 
a conditional contract for the payment 
of money, the condition being that the 
maker should be elected county commis- 
sioner, the contract is a wager or a 
gambling contract; its enforcement 
would tend to the detriment of the pub- 
lic good; and, on grounds of public pol- 
icy. it must be held absolutely void. 


POWER OF NATIONAL BANK TO LOAN ON TRUST DEED SECURITY. 


‘The question whether a national bank may loan mone 
the borrower, but on 


Camp v. Land, Supreme Court of California, September 26, 1898. 
To secure payment of nis promissory 


note, plaintiff Camp had executed a 
mortgage upon certain realty to defend- 
ant Land. Afterwards, becoming in- 
debted to the National Bank of D, O. 
Mills & Co. he executed to trustees in its 
behalf, a deed of trust to the same land 
affected by the mortgage. Land brought 
suit to foreclose his mortgage, implead- 
ing Camp, the bank, its trustees and 
others. The bank and its trustees an- 
swered, averring the debt due the form- 
er from Camp, and setting forth the 
trust deed. The priority of Land’s 
mortgage was conceded, but the trustees’ 
interest under their deed wasasserted to 


money, taking a trust deed as Security, cannot be raised by 


by the United States. 


be superior to the claims of all other de- 
fendants. 

Against the claim of the bank it! was 
alleged that the latter had violated the 
law in making the loan and accepting 
the security; and it was sought to ex- 
clude the deed of trust from admission 
as evidence. 

Held: Even if it be admitted that the 
bank, under sections 5136, 5137 Rev. 
St. U.S. was not authorized to make 
the loan in question, it did not lie with 
plaintiff to raise this point. The United 
States alone can be heard upon this 
question, Bank v. Mathews, 98 U.S. 
621; Bank v. Whitney, 103 U.S. 99. 
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INQUIRIES AND CORRESPONDENCE. 


This department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 


eral interest, and expect prompt and careful consideration thereof, without charge. 


The names and places of 


those submitting inquiries are published, unless special request is made to the contrary. 


Demand Note. 


THE INTER-STATE NATIONAL BANK, 
Kansas City, Mo., December to, 1£98. 


Editor Banking Law Journal: 


DEAR SirR:—In one of the issues of your Jour 
nal, I think February, appeared an article, or a 
decision as to when Demand Paper should be 
properly presented for payment. We have mis- 
laid that particular copy and would like to see 
the decision. Yours truly, 

Wm. C. Henrici, Cash. 


A decision of the supreme court of 
New Jersey was published in the Jour- 
nal for April, 1898, to the following ef- 
fect: ‘‘In order to bind an indorser, a 
promissory note ‘on demand after date,’ 
must be presented for payment in a 
reasonable time after itsdate. The cir- 
cumstances to be considered in deter- 
mining what is a reasonabletime for the 
presentation of such a note are only 
those which relate to the ability of the 
holder, excluding any notion of credit or 
indulgence to the maker.” In this case 
an indorser was discharged because the 
note was not speedily presented, but was 
held from September 4, 1895 to June Jo, 
1896. 

In the Journal for September 1897, we 
published a decision by the court of ap- 
peals of Virginia of contrary purport; 
that where a bank makes continuing 
loans, taking demand notes as evidence 
thereof, there is no necessity of imme- 
diate presentment of such demand notes 
to hold the indorser liable. The court 
corstrues the rule which requiresa de- 
mand note to be presented within a 
‘*treasonable time” in order to hold the 
indorser as being governed by the facts 


and circumstances of each particular 
case, and in this case it is said to be 
clear the note is intended as a continu- 
ing security, not to be at once presented. 

We cite these conflicting decisions as 
they each typify decisions in other 
states; hence, it would not be wise for 
a banker in Missouri, contemplating the 
purchase of an indorsed demand note, 
to follow the law of either, but rather 
satisfy himself as to the law of his own 
siate, 

We are not aware that the question 
here involved has been made the sub- 
ject of a decision in Missouri especially 
covering it; hence, to be safe, banks in 
Missouri, in discounting or purchasing 
indorsed demand notes, should require 
a waiver by the indorser of demand and 
notice, in order to retain their liability. 

The rule as to when a demand note 
should be presented to hold an indorser, 
is a very unsatisfactory one, viewed 
from a national standpoint, as the courts 
in many states are in conflict; while in 
states wherein no decision has been 
made, there is always uncertainty as to 
what view the local courts will take. 

Inan article elsewhere published we dis- 
cuss the question whether the new Ne- 
gotiable Instruments Law will work an 
improvement in this respect, 


Certificate of Deposit. 


, Mo., December 12, 1898. 
Editor Banking Law Journal; 
Dear Sir—A purchases from B, before ma- 
turity, a certificate of deposit of a bank in Mis- 
souri, signed by the cashier of the bank, made 
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payable to himself, and indorsed by the cashier 
to B. On demanding payment at the bank A is 
told that the cashier is a defaulter, and that the 
certificate was unauthorized and did not repre- 
sent any deposit by the cashier with the bank, 
Bank refuses to pay. Isit liable to A on the 
certificate? M. A. X. 


It is always dangerous to give out 
good money upon an instrument drawn 
by an officer of a bank or other corpora- 
tion in his official capacity, made pay- 
able to himself individually. This has 
been illustrated time and again in the 
Journal in the case of promissory notes 
which, so drawn, are held to put the 
purchaser on inquiry and deprive him of 
the character of bona fide holder, if the 
note has, in fact, been executed without 
authority. Bank cashiers’ checks,how 
ever, are generally thought to be an ex- 
ception. Although made payable to the 
cashier individually, they have been 
held to pass current, free from suspicion, 
as shown in the Journal a few months 
ago. Even as to this, however, we 
would not like to say the rule is univer- 
sal. But as to certificates of deposit— 
well, let us cite Lee v. Smith, 84 Mo. 
304, which is the governing law for the 
transaction stated by M. A. X. 

The cashier of the Missouri Valley 
Bank issued the bank’s certificates of de 
posit, signed by him as cashier, payable 
to order of himself individually, and in- 
dorsed them away in payment of cer- 
tain private debts, he, at the time, hav- 
ing no funds on deposit in the bank. In 
a suit by the holder against the bank’s 
assignee, the court said: 

‘It is unnecessary to consider wheth- 
er the cashier of a bank has authority,as 
such, to certify the existence of funds in 
the absence of actual deposits, for no 
such general authority, if possessed by 
him, would justify him in certifying his 
own check, or in issuing,as he did in this 
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case, a certificate of deposit to himself 
* * When Mr, Alther, as cashier of 
the bank, certified that Mr. Alther had 
deposited the money called for in these 
certificates, and that the bank would pay 
to his order the amounts so deposited, 
upon return of the certificates, he un- 
dertook to bind his principal in a 
method forbidden by law. Therefore, 
these certificates were presumptively 
void upon their face, a fact which must 
have been apparent to Mr. Lee (indor- 
see) or any one else, inspecting them, 
The plaintiff, on accepting them, could 
not maintain that he was a bona fide 
holder without notice of the cashier’s 
want of authority to bind the bank in 
issuing them. No implied authority in 
the cashier could arise from the general 
course of business in the bank. Nothing 
short of a subsequent confirmation of 
them by officers properly representing 
the bank could give to them any force 
or validity whatever.” 

If Mr. A could only have read this 
statement of the law by the supreme 
court of Missouri before purchasing the 
certificate from B, he would now have 
more money for Christmas. He has no 
recourse whatever upon the bank under 
the circumstances stated, but may be 
able to get his money back from Mr. 
B. If he would insure himself against 
such losses in the future, a good policy 
would be a subscription to the BANKING 
Law JourNAL for 1899. While its pages 
are, doubtless, not as pleasing as fiction 
we strive to make them interesting and, 
at all events, useful. 


Cashing Drafts with Bills of Lading 
Attached. 


Wma. REEves & Co., BANKERs, 
CALDWELL, Tex., Dec 15, 1898. 


Editor Banking Law Jourual: 
Dear Sir:—Thinking it might offer a sugges- 
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tion, or lead to a discussion of this form of rem- 
edy, as regards the recent decision of the court 
of appeals of this state respecting the cashing of 
drafts with bill of lading attached, which you 
discuss in the November Journal, I below sub- 
mit a form of indorsement whieh we append to 
all bills of lading in transactions of this charac- 
ter. 


We are in no way responsible for contract 
of consignor and endorse this bill of lading 
without recourse on us, 


In the event you refer to this subject at a fu- 
ture time, would be pleased to have you touch 
upon the sufficiency of such indorsement to re- 
lieve the bank of all liability under this decision, 


Yours very truly, 
Ford Brandenburg. 


We are pleased to print the foregoing 
communication showing a form of in- 
dorsement designed to relieve the bank 
cashing the draft and taking the bill of 
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lading, from liability to the consignee in 
case the goods shipped are not up to 
contract; and we would welcome a dis— 
cussion of the sufficiency of this form of 
remedy by any banker, or attorney,who 
has occasion to give it legal study as a 
method of relief. 

To us, it seems effectual for the pur- 
pose of relieving the bank from the new 
character of liability imposed by the 
Texas decision. The title to the bill of 
lading is transferred by the bank’s in- 
dorsement, and if the bank couples with 
this indorsement, as part of the terms 
thereof, a clause declining any partici- 
pation as guarantor of the shipper’s con- 
tract, and ‘‘without recourse,” and the 
consignee takes title through this in- 
dorsement and subject to its terms, it 
would seem that the bank would be ef- 
fectually relieved. 


PENSION CHECKS CASHED AT POSTOFFICE MONEY ORDER 
OFFICES. 


PosTOFFICE DEPARTMENT, 
Washington, D. C., 
October 25, 1898. 

In response to the numerous requests 
mede to postmasters that they be auth- 
orized to cath the checks of pensioners, 
as an ecccmmcdaticon to the koldeis of 
such checks, at the smaller places where 
there are no banks, notice is hereby 
given that— 

1. Pension checks may be hereafter 
cashed at money order cffices, from 
money order funds. 

2. These checks are to be remitted di- 
rectly to the designated money order 
depositories for such cffices, in lieu of 


bank notes or coin, in the same manner 
as the surplus money order funds of 
such offices are now remitted, and as a 
part of such remittances. 

3. If the available funds of any money 
order office are insufficient to enable the 
postmaster to cash pension checks, ap- 
plication should be made to the depart- 
ment for a draft for the necessary 
amount; for this purpose he may con- 
sider the pension checks as equivalent to 
advices of unpaid money orders, 

Detailed instructions will be furnished 
on application. 

Perry S. HEATH, 
First Asst. Postmaster Gen'l. 


The prompt forwarding of orders for the INDEX DIGEST of Volumes 1-15 


of the BankiInG Law JourRNAL is requested. 


Price, Three Dollars. 
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‘Smbracing Items of Interest in all the States. Readers are requested to communicate matters arising locall¥ 
to enhance the interest and value of this department. 


On January 1, next, William H. Porter, who 
is now vice-president of the Chase National Bank 
of New York, will become an active vice-presi- 
dent of the Chemical National Bank. 


A bill entitled a bill ‘‘declaring the standard 
of value in the United States,” providing that 
the standard of value in the United States is 
hereby declared to be and is the standard gold 
dollar at twenty -five and eight-tenth grains of 
Standard gold, nine hundred fine, was intro- 
duced in the House on December 5th, by Rep- 
resentative Cousins of lowa. 


Bank consolidations or absorptions are the 
order of the day, The Sixth National Bank of 
New York is to be absorbed by the Astor Na- 
tional Bank. The place of business will be at 
the location of the latter, the Astor Court Build- 
ing. 

The National Bank of Commerce in St. Louis 
has absorbed the St. Louis National Bank. 


A California correspondent writes: ‘‘The free 
coinage of silver in the United States has quieted 
down since the increased supply of gold has 


come to pass. However, it is quite a burning 
question in India, and if that country adopts 
gold coinage alone it probably will disturb finan- 
cial affairs considerably.” 


Gideon W. Marsh, ex-president of the 
wrecked Keystone National Bank of Philadel- 
phia, convicted of conspiracy in making false 
entries and issuing false reports, has been sen- 
tenced by Judge Butler in the United States 
District Court to imprisonment for twelve years 
and three months and to pay a fine of $500. 


At a meeting of the Baltimore Board of Trade 
held December 5, a resolution was adopted ask- 
ing the Maryland delegation in Congress to use 
its influence toward persuading President Mc- 
Kinley to call an extra session of congress after 
March 4, 1899, to enact legislation firmly estab- 
lishing the gold standard and providing for a 
reformation of the currency system. Another 


resolution also asks the delegation to support 
legislation in favor of the proposed exhibition in 
the interest of exports to be held in Philadel- 
phia. 

We have received the first number of the 
‘‘National Bankruptcy News” of Detroit, Mich., 
edited by William C. Sprague, editor of the 
Collector and Commercial Lawyer. The ‘‘News” 
will be issued semi-monthly, at $3 per annum, 
The first number brings together a number of 
articles and items of information relating to na- 
tional bankruptcy matters, and the publication 
will doubtless prove of value to many who are 
interested in the subjects which it covers. 


Representative Lloyd has introduced in the 
House a bill to repeal that part of the war rev- 
enue law which requires bank checks, drafts, 
certificates of deposit, bills of exchange and pro- 
missory notes to be stamped. 


Law Students Organize—Students of the Seni- 
or Class of '99 of the Chattanooga Law School, 
Law Department of the U. S. Grant University, 
of Chattanooga, Tenn., have organized a Par- 
liamentary Society, adopting Farr’s Parlia- 
mentary Law inthe constitution, The society 
meets every Friday evening in the lecture rooms 
of the Law School. 

This society is destined to be one of the lead- 
ing features of the school, 

The officers elected for the ensuing term are: 
H. Wupperman, Pres.; Miss Mamie McHan, Ist 
V. Pres.; Benj. W. Beck, 2d V. Pres.; O. L. 
Tichenor, 3d V.Pres.; Bruce Forshee, Secretary; 
Mrs, H. Wupperman, Corresponding Sec’y.; J. 
W. Frazier, Treasurer; H. A. Blackburn, Serg’t 
At Arms; N. H. Headrick, Critic. 


W. A. Steele, former cashier of the Chestnut 
Street National Bank of Philadelphia, charged 
with abetting the late W. M. Singerly, president 
of the bank, in misapplying the funds of the 
institution and in making false reports to the 
comptroller of the treasury, was found guilty by 
a jury inthe United States District Court, on 
December 12th. Sentence was deferred, 
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Representative Walker, chairman of the 
House Committee on Banking and Currency, 
Says of the outlook for currency reform: 

“There is no probability for legislation on 
the currency question this session and probably 
notin the Fifty-sixth or Fifty-seventh Congress. 
The questions raised by the late war will so oc- 
cupy the time of congress that it is more likely 
to be after 1904 than before it when the matter 
is finally settled.” 

Mr. Walker gives a reason for this statement 
which seems to throw upon the Republicans 
themselves a large share of the responsibility of 
preventing the passage of a currency reform 
measure. They are all at sea, he says, regard- 
ing this subject, and even the Secretary of the 
Treasury and the Comptroller of the Currency 
cannot agree. 

‘*While the committee is constituted as it is,” 
said Mr. Walker, ‘‘there is no probability that a 
satisfactory bill will ever be drafted. All the 
Republican members are from states east of the 
Mississippi River and north of the Potomac, ex- 
cept Mr. McCleary of Minnesota. Three mem- 
bers are from New England, two from New 
York and one from New Jersey. Not a state 
which went for Bryan in 1896 is represented by 
a Republican member on the committee. How, 
then, can it be expected thata bill satisfactory 
to all parts of the country can be drawn? 

‘*The constituents of the New England mem- 
bers do not need, nor are they particularly an- 
xious for, a change in the present currency 
system. They have all the banks they need and 
more capital than they can handle. This is 
proven by the fact that they are compelled to 
invest their money in high-priced bonds, paying 
a low rate of interest, such as those of the 
United States, and about one hundred millions 
is now loaned on call in Europe. It is the South 
and West, where banks and capital are needed, 
that are to be benefitted by a change in the 
banking system, and they should be represent- 
ed on the committee which has charge of the 
matter. Never will a Banking and Currency 
committee of this House report a suitable gen- 
eral bill as long as the representatives of a 
group of States five hundred millions short in 
banking funds are excluded from the committee. 
Of course, it is the custom of the House not to 
displace members of a committee except for 
substantial reasons, but there are five members 
who retire at the close of this session. They are 
Representatives Spaulding of Michigan, John- 
son of Indiana, Southwick of New York, Mit- 
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chell of New York, and myself. New England 
will still have Representatives Hill of Connecti- 
cut and Capron of Rhode Island on the com- 
mittee, and a New York man can be appointed 
and still Mr. Reed will have four vacancies at 
his disposal, which can be distributed in the 
South and West, while the East will be amply 
cared for. 

Many Banks Under One Receiver.—Comp- 
troller of the Currency, Dawes, in his demand 
for the resignation of a receiver for a national 
bank, made yesterday, inaugurates a new pol- 
icy which will henceforth dominate the depart- 
ment over which he presides. Itis in the in- 
terest of the public and will stop the large 
expenses that have hitherto been paid to receiv- 
ers who have fattened on the wrecks of national 
banks. 

The initial step in this new policy was the re- 
quest for the resignation of the receiver of the 
national bank at Greenville, Mich., and the ap- 
pointment of former Congressman Weadock as 
receiver in charge. Mr. Weadock is now the 
receiver of a bank in Saginaw. His fees will 
be cut in two, and for his services in connection 
with the two banks he will not receive more 
than would have been paid by one bank, all of 
which will save money for the depositors and 
stockholders. 

Mr. Dawes said this afternoon that he pro- 
posed hereafter, just as soon as the affairs of a 
failed national bank had reached a point where 
the active services of a receiver were not re- 
quired, to cut off expenses by consolidating re- 
ceiverships. These receivers hang on for years, 
said the comptroller, and none of them have 
ever been known to resign. During the latter 
stages of the receivership little or no work is re- 
quired, but the fees go on, and this is the 
business which he proposes to stop. 

In some cases this business of fostering re- 
ceivership fees has been stopped even more 
vigorously than in the cases cited. As an in- 
stance of his efforts in this direction, Mr. Dawes 
called attention to the work now being done by 
former Congressman Frank Aldrich of Chicago, 
who is now the reeeiver of eighteen different 
national banks, all of whose affairs are in a 
stage almost approaching final settlement. Mr, 
Aldrich was called to Washington and given 
quarters in the Treasury building, from which 
point he superintends the work of the receiver- 
ship. Of course, he receives more than an or- 
dinary receiver for one bank would be paid, but 
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the total is very much less than would be 
charged to the account of the depositors if a re- 
ceiver were in charge of each bank.—Washing- 
ton Post, December 1. 


The first real attempt to commit the House of 
Representatives to the support of the recom- 
mendation of the Pan-American Congress of 
1890 for the establishment of an international 
American bank under a charter from Congress, 
hXias resulted disastrously, the bill being defeated 
on December 16th, by a vote of 148 to 103. Ob- 
jection to the bill was two-fold, first, that 
Congress had not the constitutional power to 
grant the charter and, second, that its passage 
would result in the establishment of a new 
system of banking in the United States. The 
bill was warmly advocated by Chairman Ding- 
ley of the committee on Ways and Means, and 
by Mr. Hill (Rep. Conn.), but they failed to 
convince a large number of their Republican 
associates of either the expediency or the neces 
sity of the measure. 


Charles Becker, the notorious forger of bank 
checks, who has been permitted to plead guilty 
and accept a seven year term in the San Quen- 
tin prison, declares that when he comes out of 
prison he will be able to tell the American Bank- 
ers’ Association how to prevent the raising of 
checks. Becker said to a reporter in San Fran- 
cisco: 

‘*My years of experience have taught me how 
to make checks that look all right and that bring 
money every time, and it would be strange if I 
had not, at the same time, learned how to pre- 
vent the raising of checks. Now, I pretend to 
know this very thing, and my plan is so simple 
that I wonder bankers of this country have not 
dropped to it long ago. But they have not, and 
if I tell them about it I think they ought to be 
willing to do something for me. It is my inten- 
tion to let them and the world know about this 
plan without asking any reward in advance. 
They will see the value of this to them, and I 
suppose they will feel more kindly disposed 
to me.” 

Becker also said: ‘‘The man who does the 
work does not place the paper. I never laid a 
check down in my life, and it costs a great deal 
to get that part of the transaction handled. For 
instance, I only got $8,000 out of that $64,000 
check on the New York Life Insurance Co. I 


was entitled to $16,000 at least, but I learned 
afterit was all over that the other fellows had 
split it up between them, pretending to me that 
it went for the ‘get away fund.” You would be 
surprised how little I got out of the $22,000 
check that was planted with the Nevada Bank,” 


A Lawyer’s AD. IN THE ARIZONA KICKER,-— 
Come to Major Hadkins to get full satisfaction, 
Office over Brown's drug store and office hours 
from sunrise to sunset. No objectionto turn- 
ing out at midnight to do business. I am en- 
titled to practice in every court in: Arizona, and 
I win nine-tenths of my cases. If you want to 
sue—if you have been sued—I am the man to 
take yourcase. Embezzlement, highway rob- 
bery, felonious assault, arson and horse stealing 
don’t amount to shucks if you have a good law- 
yer behind you. My strong point is weeping as 
I appeal to the jury, and I seldom fail to clear 
my man, Out of eleven cases in hand last year 
I cleared nine of the murderers, and would have 
made a clean sweep if the other two hadn't 
begged te be hung in order to get out of the 
territory. 

I have at present five libel suits against the 
‘‘Arizona Kicker” and am the only lawyer in 
town whom the editor cannot bulldoze. My 
charges are reasonable and when I take a case 
I push it for all it is worth. Having been in 
jail no less than four times myself, my experi- 
ence cannot fail to prove of value to my clients, 
Come early and avoid the rush.—Chicago Legal 
News. 


ADVERTISING MANAGERS COLUMN. 


E, L. Prickett & Co., manufacturers of up-to- 
date leather novelties, Mount Holly, N. J. have 
placed an advertisement with us advertising 
their ‘‘2zoth Century Transparent Coin Purse,” 
the possessor of which can see what he has 
in his purse without opening it. This is one 
of the greatest novelties ever produced in the 
purse line; it is made from transparent cel- 
luloid, with a leather gusset around the outside 
and the edges are bound with leather. The re- 
tail price is 25 cents each, which includes post- 
age to any part of the United States or Canada; 
in dozen lots, the price is $2.25. Messrs. 
Prickett & Co, make a specialty of all kinds of 
bankers’ wallets and bankers’ cases. Kindly 
give them a trial, mentioning this Journal when 
writing. 





728 THE BANKING 

All lovers of whist will be interested in the 
advertisement, which we publish in this num- 
ber, of the Baldwin-Osband Whist Sets, made 
by Baldwin, Tuthill & Bolton of Grand Rapids, 
Mich. The accompanying illustration shows 
both case and books which are made of fine seal 
grain leather; and the case is richly lined with 
velvet. The manufacturers state that these are 
the most compact and beautiful whist sets in 
the world. We would suggest correspondence 
with them upon this subject and they also say, 
that if any of our readers will write for it, they 
will be pleased to mail them without charge, a 
beautiful book entitled ‘‘Hints on Whist,” with 
directions for entertaining duplicate or compass 
whist parties. 


Interchangeable Photograph Album.—A very 
happy thought is the souvenir interchangeable, 
all size photograph album, which is pretty well 
described by its name. This Album is made 
for ALL siZE pictures, from the Pocket Kodak to 
4x5 size. You can put in the pictures you take 
yourself and also any taken by your friends 
even if they area different size. It has inter- 
changeable leaves so that you can add to a set 
of pictures at any time by inserting anywhere a 
leaf taken from the back. There are blank 
pages of writing paper next to each page of pic- 
tures for making any records or remarks con- 
cerning the pictures opposite. The album is 
made for unmounted pictures and is the clean- 
est (no pasting) handiest and best of albums. 

These albums are so made that no matter how 
many pictures are put in they never gape or 
spread open in front, The binding, with the 
use of a patented arrangement, is so made that 
it will always lay perfectly flat. Each album 
has 30 double leaves [60 pages for pictures]with 
guard and guides for inserting pictures, Full 
and explicit directions accompany each album 
so that even achild of Io years can put the pic- 
tures in quickly and neatly. 


Brass and Marble Tablets for Banks.—There 
is no form of business that needs to surround 
itself with the embodiment of permanence and 
stability, so much as a bank or banking house. 
While elaborate and gaudy effects are neither 
mecessary nor desirable, there are forms of 
ornamentations that are indispensible. Not the 
least among these are brass or marble tablets 
containing the name of the Institution, its Offic- 
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ers, its History or the names of its original 
founders or promotors. 

If the building is an historic one, or the site 
associated with events of civic or national im- 
portance, the exterior of the bank gains much 
in that which attracts more than a passing at- 
tention, by a tablet on its exterior containing 
the record in question, For all work of this 
character we are pleased to refer to the firm of 
J. & R. Lamb, of New York city, who have for 
many years, at their studios 23-25 Sixth Ave- 
nue, devoted themselves to the making and de- 
signing of such permanent displays, and have 
executed some of the best known tablets con- 
nected with the prominent banking institutions 
of the country, as well as the largest number 
and most important tablets of memorial and 
historical record. One of these of which we 
have seen an illustration, has been executed for 
the Colonial Dames, to mark one of the historic 
sites of New York city, and is an example of the 
“old history” of the country; while one they 
have under way, among many others, a memo- 
rial to the late Lieutenant Jenkins, who was lost 
in the explosion of the ‘‘Maine,” which is to be 
erected by his associates of the Navy in the 
Chapel of the Academy at Annapolis, is an ex- 
ample of ‘‘recent history” of our war with 
Spain, 


The Angle Lamp which is advertised in our 
columns has been on the market for several 
years, and the large sales that have been made 
among the store keepers have induced the man- 
ufacturers to advertise it more extensively. 

Aside from the fact that the lamp has been 
used for several years and bears the unqualified 
approval of users, the high class advertising 
that they are doing is an additional assurance 
that the lamp possesses great merits. Itis in 
possible to conceive how a kerosene [or coal] 
oil burning lamp can accomplish the results 
claimed and guaranteed for the Angle Lamp, 
i.e.—more brilliant light than gas or electricity, 
no smoke, no odor, so simple a child can oper- 
ate it, and consumes oil at the rate of one quart 
in eighteen hours, thus making it possible to 
save the entire cost in a very short time, even as 
compared with ordinary lamps. Aside from 
these advantages is the special feature of ‘‘No 
Under Shadow” which admits of all the light 
being thrown downward and outward where 
needed. Write them for their Catalogue V,illus- 
trating all styles from one burner up. 








